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HEARING ON: H.R. 100, GUAM COMMON- 
WEALTH ACT, TO ESTABLISH THE COMMON- 
WEALTH OF GUAM, AND FOR OTHER PUR- 
POSES 

H.R. 2370, GUAM JUDICIAL EMPOWERMENT 
ACT OF 1997, TO AMEND THE ORGANIC ACT 
OF GUAM FOR THE PURPOSES OF CLARI- 
FYING THE LOCAL JUDICIAL STRUCTURE 
AND THE OFFICE OF ATTORNEY GENERAL 
S. 210, TO AMEND THE ORGANIC ACT OF 
GUAM, THE REVISED ORGANIC ACT OF THE 
VIRGIN ISLANDS, AND THE COMPACT OF 
FREE ASSOCIATION ACT, AND FOR OTHER 
PURPOSES 


WEDNESDAY, OCTOBER 29, 1997 

House of Representatives, 

Committee on Resources, 

Washington, DC. 

The committee met, pursuant to notice, at 10:04 a.m., in room 
1324, Longworth House Office Building, Hon. Rick Hill presiding. 

Mr. Hill, [presiding] The Committee on Resources will come to 
order. 

The Committee is meeting today to hear testimony on legislation 
affecting the insular areas, including measures providing for in- 
creased self-government for Guam. The pending legislation being 
considered today includes H.R. 100, the Guam Commonwealth Act, 
H.R. 2370, the Guam Judicial Empowerment Act, and S. 210, the 
Omnibus Territories Act. 

Under Rule 4(g) of the Committee rules, any oral opening state- 
ments at hearings are limited to the Chairman and the Ranking 
Minority Member. This will allow us to hear from our witnesses 
sooner and help members keep to their schedules. Therefore, if 
other members have statements, they can be included in the hear- 
ing record under unanimous consent. 

It is a pleasure today to welcome the distinguished witnesses for 
today’s hearings on certain measures affecting some of our United 
States territories and the separate, sovereign freely associated 
States. These issues affecting U.S. Nationals and citizens in the 
territories, as well as residents of the Pacific freely associated re- 
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publics, are part of the unique and important jurisdiction of the 
Committee on Resources for the insular areas. That is why Chair- 
man Young scheduled these hearings on matters which could pro- 
vide for increased local self-governance for the people of the insular 
areas. 

Let me thank the witnesses from the distant Pacific islands for 
agreeing to appear before the committee. You’ve traveled thou- 
sands of miles to testify, and your efforts are appreciated. You are 
providing a substantial set of information for the committee record. 
Your statements have been provided for review by all of the com- 
mittee members and will be available for all of those in the Con- 
gress, as well, who are not members of the committee or are not 
here today. 

One of the primary purposes of this hearing is to assist the insu- 
lar areas, including Guam, in advancing toward greater local self- 
government. The statements by the witnesses today will help Con- 
gress in evaluating the merits of the proposals contained in S. 210, 
the omnibus territories act, H.R. 2370, the Guam Judicial Act, and 
H.R. 100, the Guam Commonwealth Act. 

I will now recognize the ranking member for an opening state- 
ment. 

STATEMENT OF ROBERT A. UNDERWOOD, A REPRESENTATIVE 
IN CONGRESS FROM THE TERRITORY OF GUAM 

Mr. Underwood. Thank you, Mr. Chairman. I’d like to welcome 
everyone to the committee, and I appreciate, certainly, the appear- 
ance of not only a very large delegation from Guam, but also three 
members of the body. 

Mr. Chairman, today is a momentous day for the people of Guam 
after a long and sometimes erratic journey. The proposal of the 
people of Guam for a new Commonwealth agreement has come 
back to the committee where its disposition will ultimately be de- 
termined. 

I will leave it up to the many fine speakers today, most espe- 
cially the elected leadership of Guam, to explain the details of the 
proposal and the trials and tribulations the proposal has endured 
since its ratification by the people of Guam in 1987. 

The proposal in its current numbering in the 105th Congress is 
H.R. 100, in commemoration of the fact that next year marks the 
centennial of the raising of the American flag over Guam. When 
that flag was raised in 1898, it was raised over a few Spanish na- 
tionals and the indigenous people of Guam. Since that time, the 
people of Guam have endured U.S. military rule, a cruel Japanese 
occupation, the taking of large tracts of land, and the violation of 
many of the democratic principles we hold dear. 

But the people of Guam have also prospered in spite of the obsta- 
cles, they have learned the lessons of American democracy even if 
they could not fully implement them, and have enjoyed much polit- 
ical progress. The people of Guam are ready to go to the next stage 
in their political development. There is no more appropriate place 
in Washington where these issues and those challenges should be 
fully explored than in this committee room. There is no other loca- 
tion in Washington which displays the flags of the insular areas as 
a critical part of the room. 
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The Resources Committee alone has the responsibility to deal 
with insular issues. The people of Guam come to this committee as 
partners in the democratic experiment we call America. They ap- 
peal to you as arbiters of their fate. The message will be that the 
people of Guam want Commonwealth, and that they are frustrated 
by the lack of clarity in the process. Some messages will be strong, 
some will be strident, and some won’t even be in support of H.R. 
100, but all messages are being delivered to the right location — the 
Resources Committee of the House. 

Many of us are familiar with various quotations which are on the 
walls and ceilings of the Capitol Building. My favorite is from Wil- 
liam Henry Harrison, who said in his Presidential inaugural ad- 
dress on March 4, 1841 that, quote, “The only legitimate right to 
govern is an express grant of power from the governed.” — unquote. 
We all know that this is not the case with the territories, and 
maybe President Harrison knew something of this experience. As 
the elected representative of the Northwest Territory, he was the 
first territorial delegate to be elected President. So it can happen 
for even territorial delegates, Mr. Chairman. 

Mr. Chairman, I commend you for your leadership in holding this 
hearing this morning, and I thank the members of the committee 
for their attention. And on behalf of the people of Guam, [speaking 
in Chamorro] “Dangkolo na si Yu’os ma’ase.” 

[The prepared statement of Mr. Underwood follows:] 

Statement of Hon. Robert Underwood, a Delegate in Congress from the 
Territory of Guam, on H.R. 100 

Mr. Chairman, today is a momentous day for the people of Guam. After a long 
and sometimes erratic journey, the proposal of the people of Guam for a new. Com- 
monwealth agreement with the United States has come hack to the Committee 
where its disposition will he ultimately determined. 

I will leave it up to the many speakers today, most especially the elected leader- 
ship of Guam, to explain the details of this proposal and the trials and tribulations 
the proposal has endured since its ratification hy the people of Guam in 1987. 

The proposal in its current numbering in the 105th Congress is H.R. 100 — in com- 
memoration of the fact that next year marks the Centennial of the raising of the 
American flag over Guam. When that flag was raised in 1898, it was raised over 
a few Spanish nationals and the indigenous people of Guam, the Chamorros. 

Since that time, the people of Guam have endured U.S. military rule, a cruel Jap- 
anese occupation, the taking of large tracts of land under military courts and the 
violation of many of the democratic principles we hold dear. But the people of Guam 
have also prospered despite obstacles, learned the lessons of American democracy 
even as they could not fully implement them and enjoyed much political progress. 
In 1898, not too many could have imagined that the people of Guam would have 
the vibrant democracy in gubernatorial and legislative elections that are now a reg- 
ular feature of life. 

The people of Guam are ready to go to the next stage in their political develop- 
ment. Cognizant of the fact that the ultimate decision for full integration as a state 
or separate sovereignty may be a little distant, the people of Guam have crafted an 
innovative approach to the implementation of democracy in a small territory on the 
other side of the international dateline. The proposal admittedly raises many Con- 
stitutional issues and challenges us to think counter intuitively about the relation- 
ship between the territories and the Federal Government. 

But there is no more appropriate place in Washington where these issues and 
these challenges should be fully explored than this Committee room. There is no 
other location on Capitol Hill which displays the flags of the insular areas as a cen- 
tral part of the room. The Resources Committee alone has a responsibility to deal 
with insular issues. The people of Guam come to this Committee as partners in the 
democratic experiment we call America. They appeal to you as the arbiters of their 
fate. The message will be that the people of Guam want Commonwealth, but that 
they are frustrated by the lack of clarity in the process. Some messages 
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will be strong, some will be strident and some won’t even be supportive of H.R. 100, 
but all messages are being delivered to the right location — the Resources Committee 
of the House. 

Many of us are familiar with various quotations which are on the walls and the 
ceilings of the Capitol Building. My favorite was from William Henry Harrison, who 
said in his Presidential inaugural address on March 4, 1841, that “the only legiti- 
mate right to govern is an express grant of power from the governed.” We all know 
that this is not the case with the territories. Maybe President Harrison knew some- 
thing of this experience. As the elected representative of the Northwest Territory, 
he was the first territorial delegate to be elected President. 

Mr. Chairman, I commend you for your leadership in holding this hearing this 
morning. I thank the other members of the Committee for their attention and on 
behalf of the people of Guam — Dangkulo na si Yu’os ma’ase. 


Statement of Hon. Robert Underwood, a Delegate in Congress from the 
Territory of Guam, on H.R. 2370 

Mr. Chairman, I am pleased that H.R 2370 is being heard by the full Committee 
this morning. H.R 2370, the Guam Judicial Empowerment Act will do much to cor- 
rect current defects in the Organic Act of Guam relative to the Judicial Branch of 
the Government of Guam. As you know, the Organic Act of Guam afforded Guam 
a certain degree of local self-government. Over the years, the Act was amended to 
provide the people of Guam with an elected Governor, has improved other systems 
of local self-government, and has made accommodations for an elected Board of Edu- 
cation. 

My legislation is consistent with this development. It seeks to affirm that the Su- 
preme Court of Guam is the head of a unified judiciary. It confirms that the Su- 
preme Court has authority over the administration of the Court System, including 
the subordinate courts of Guam. But most of all, it ensures that the judiciary is sep- 
arate and co-equal to the other branches of our government. It affords the Judiciary 
the same Organic Act status given the Legislative and executive branches. It is nec- 
essary to pass this bill, to remove the possibility of political influence over the judici- 
ary. Currently, the local law which created the Supreme Court can be repealed by 
the local legislative process. It is unconscionable that there remains an opportunity 
to influence Court decisions and so it is imperative that we invest integrity in the 
Guam judiciary. 

The legislation brings the Guam Courts to a level that is standard with the other 
states and territories. It establishes a framework that is consistent with the powers 
of the other branches of Guam’s government and does much to empower our people. 

There is wide public support for this legislation. The Guam Bar Association, 
which is a non-profit organization that represents all attorneys licensed in Guam, 
has endorsed this section and has submitted an official statement. The legislation 
is also endorsed by Charles Trouhnan, the Guam Compiler of Laws and the Acting 
Attorney General; the Honorable Judge Frances Tydingco-Gatewood of the Superior 
Court of Guam; and the Honorable Pilar C. Lujan, former Guam Senator and spon- 
sor of the law that established the Supreme Court of Guam. 

The second part of my bill seeks to empower the Guam Legislature to provide the 
people of Guam with an elected Attorney General. Mr. Chairman, several months 
ago, my office conducted a questionnaire on this issue. Although the questionnaire 
is only a measure of public opinion on this matter, my office received nearly four 
thousand responses. Of those responses, 32 percent were in favor of language that 
would mandate an Elected Attorney General, 37 percent were in favor of language 
that would authorize the Guam Legislature to create an Elected Attorney General, 
and 24 percent were in favor of continuing the current system, an appointed Attor- 
ney General. 

I firmly believe that the decision to provide the island with an Elected Attorney 
General should be made in Agana rather than in Washington. I do not support man- 
dating an Elected Attorney General and I believe that this language will directly 
empower the people of Guam. 

I am pleased that the Administration is in support of this legislation. I hope that 
the Committee will take expedient action on this critical measure. I look forward 
to working with you to advance the legislation and I thank my dear colleagues. Con- 
gressmen George Miller and Neil Abercrombie for agreeing to be original co-spon- 
sors of the legislation. I encourage my other colleagues to do the same. 
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Statement of Hon. Robert Underwood, a Delegate in Congress from the 
Territory of Guam, on S. 210 

Mr. Chairman, Section 4 of S. 210 addresses the issue of the return of excess 
lands to Guam. I introduced similar legislation in the 104th Congress and again in 
the current Congress. Senator Murkowski, the Chairman of the Senate oversight 
committee for the territories, also included a Guam land return provision in the 
Omnibus Territories legislation which nearly passed the Senate last year. Both my 
bill and Senator Murkowski’s bill are significant in that, for the first time ever. Con- 
gress will extend authority to the Government of Guam to have the right of first 
refusal of any real property declared excess by the Federal Government. 

The Guam land return provision of S. 210 is important also in that it establishes 
a reasonable process for dealing with excess lands now and in the future. The lands 
taken were used to promote national security interests during and after World War 
II. Now that the cold war is over and the military has been downsizing in the past 
several years, there has been an assumption in Guam that the lands declared excess 
to military needs would be returned to Guam. 

The passage of this provision of S. 210 is necessary in order to change current 
law governing the disposal of excess lands. Current law allows other Federal agen- 
cies to take any available excess lands in the Federal Government’s inventory. This 
is nothing more than a repeat of the post World War II takings engaged in by the 
U.S. military. S. 210 would avoid this continuing injustice by putting Guam ahead 
of any Federal agency for acquiring these excess lands. 

In previous hearings on land issues and in numerous meetings which I have had 
with military officials in Guam and in Washington, the military clearly stated that 
they are not in the business of being landlords once they declare lands excess to 
their defense needs. Once the declaration of excess is made, the title should transfer 
directly to Guam not to a Federal agency. 

Mr. Chairman, I want to emphasize two major concerns I have with the land pro- 
vision in the Senate-passed version of S. 210. 

Firstly, I strongly oppose the condition of transfer which requires that Guam pay 
fair market value for excess lands for other than public purposes. Neither my bill, 
nor the original version of S. 210, impose the payment of fair market value. Given 
the historical takings of land in Guam and the fact that real property is scarce in 
a small island such as ours, the people of Guam oppose the payment of fair market 
value. Requiring Guam to pay for the lands today ignores the historical land 
takings. At the time of the land takings, the island of Guam was under a military 
justice system. The civilian community was at a marked disadvantage and many of 
the land transactions were suspect. To continue to promote fair market value re- 
flects a myopic view of the land takings on Guam and does not take into account 
the cultural values associated with the ownership of land. 

When the Committee takes up this legislation, I will work to delete or amend the 
fair market provision. If this provision is not changed in committee or on the House 
floor, I will oppose the land return provisions of S. 210. 

Secondly, I urge the Committee to clarify the definition of public benefit use. The 
legislative history for the return of excess lands to Guam should reflect that once 
title transfers to the Government of Guam, Guam makes the decision as to the ap- 
propriate public benefit use of the land. Such a decision may permit the consider- 
ation of local customs and local needs. Currently, S. 210 points to the statutory defi- 
nition of public purpose found in Section 203 of the Federal Property Act and to 
other public benefit uses provided under the Guam Excess Lands Act (Public Law 
103-339). What is not clear in the proposed legislation is what types of actions the 
Government of Guam can undertake to provide the resettlement of the local people 
who were displaced by the earlier Federal takings of land. We need to clarify wheth- 
er the Chamorro Land Trust Commission can be the recipient of the returned excess 
lands and whether the commission can devise a resettlement program for original 
landowners which can adequately address the inequities of the original land 
takings. 

The decision on what constitutes public benefit uses of the returned lands is prop- 
erly the responsibility of the Government of Guam. Guam has local needs based 
upon local customs and values. This will provide Guam with the flexibility to devise 
a number of acceptable uses which will benefit the people of Guam. This also will 
put the original landowners’ concerns among the mix of how Guam implements its 
land policies and its land use plan. 

Mr. Chairman, the people of Guam must strongly object to the exemptions called 
for in Section 4, subsection (d)(1). This section deals with lands currently leased to 
the Coast Guard from the U.S. Navy, as well as lands they have identified for ex- 
pansion. Over the past four years our people have endured the pain of a downsizing 
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military complex. It never occurred to many in Guam that the military would ever 
reduce its presence in the area. However, the Base Alignment and Reuse Committee 
(BRAG) ruling required the Navy to re-align its activities to become more efficient. 
Try as we could to save the only U.S. Naval shipyard in the western Pacific, SRF 
Guam was slated for closure. 

Today, the fruits of a cooperative effort between Guam’s Local Reuse Authority 
(LRA) and the Navy has resulted in the shipyard’s conversion to a privately run fa- 
cility. Over the course of several months, LRA and Naval officials worked in close 
cooperation to develop a reuse plan which would meet the needs of both entities. 
Both parties were quite aware of the regulations governing each step in the process 
as outlined in BRAG law. BRAG law was created by the Gongress as a means by 
which needs assessment reviews of existing military bases could be conducted with- 
out political influence. Both Navy and the LRA continue to work within this frame- 
work. 

Part of the process in planning for the reuse of BRAG properties required the 
Navy to provide for Federal Screening which notifies other Federal entities of the 
Navy’s intention to declare lands excess. This was in fact completed with no re- 
sponses. It was not until well after the expiration of the screening process that the 
Goast Guard indicated its wish to acquire additional properties. With this knowl- 
edge, the LRA contacted the Goast Guard in writing with a proposal to enter into 
a long-term lease agreement at no cost for all the properties that the Goast Guard 
currently occupies as well as any additional properties they need, but apparently 
that has not satisfied them. Ownership of the property seems to be the only ration- 
ale for the Goast Guard’s pursuit of a change in law calling for the exemption from 
the Federal screening process. 

It is our view that the provision be denied. The issue is not whether the Goast 
Guard is deserving of the property. The issue boils down to whether they should 
be exempted from the provisions of law with which every community facing a base 
closure must comply. From Guam’s perspective, the Navy made great efforts to be- 
come more efficient. Victor Wharf was declared excess and Federal screening took 
place with no expression of interest from any quarter. The Goast Guard has decided, 
after the fact, to acquire land and they come before Gon^ess now with special inter- 
est legislation. This isn’t right. It also opens Gongress’ door to similar legislation by 
other Federal agencies who have also missed the boat. The Government of Guam 
fully intends to cooperate with the Goast Guard; there is written documentation 
that bears this out. But Mr. Ghairman, the Government of Guam feels that the long 
term needs of the Goast Guard would be better served if Guam retains ownership 
of the properties in question and ^ants the Goast Guard a long-term, no-cost lease. 

Mr. Ghairman, on S. 210’s provision regarding compact-impact reporting, there is 
general agreement that the current procedure governing the preparation and sub- 
mission of the report of adverse impact as a result of the Gompacts of Free Associa- 
tions has been extremely problematic for all the insular territories. This amendment 
would now shift the responsibility for the preparation of the report of adverse im- 
pact, from the Administration to the Governor’s of any Territory; Gommonwealth 
and the State of Hawaii. The proposal identifies the Department of Interior as the 
agency responsible for filing the report with Gongress to include comments from the 
administration. The Department of Interior would be responsible for funding, either 
directly or through their technical assistance mechanism, a census of Micronesians 
no greater than five (5) years from each decennial United States census or every 
fifteen (15) years, at a cost of not more than $300,000 in any year. 

Mr. Ghairman, the people register their objection to the proposal as currently 
written. Shifting the burden for the preparation of the report from the Department 
of Interior would be acceptable if it included the provision that would mandate that 
the report be filed with the appropriate authorizing and appropriating committee in 
Gongress with a recommended level of funding. This amendment fails to identify a 
mechanism where impacted jurisdictions would petition for the financial reimburse- 
ment of any adverse impact. The mere filing of the report without identifying the 
appropriate committee in Gongress to accept and dispose of the report findings 
leaves much to assumption. Furthermore, given the long interval between census 
taking (30 years); limiting funding for the census to no more than $300,000 may 
be too restrictive in that it is hard to project economic forces that may adversely 
affect the Department of Interior’s ability to perform the census. 

Finally Mr. Ghairman, I would like to announce my intention to seek a transfer 
of title of property currently held jointly by the U.S. Department of Education and 
the Guam Gommunity Gollege. I will pursue this in the form of an amendment to 
S. 210. The property in question was deemed excessed by the Department of De- 
fense years ago. Title was granted to both the U.S. Department of Education and 
the Guam Gommunity Gollege for a new campus. Although Guam Gommunity Gol- 
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lege continues to plan construction for this new campus, it currently does not have 
the financial resources to begin immediate construction. As a result, the U.S. De- 
partment of Education has given the Guam Community College several options. The 
U.S. Department of Education has suggested that Guam Community College give 
up joint title of the property or be assessed rental fees. It is important that the prop- 
erty is safeguarded for the future use of the Guam Community College and that 
may be accomplished by a clear transfer of title. 

Mr. Chairman, thank you for your consideration and your willingness to engage 
Guam in these matters. I appreciate your disposition concerning Eederal lands and 
hope that the legislation will be properly amended. 

Mr. Hill. I thank the gentleman. I will now introduce our first 
panel of witnesses: Senator Daniel Akaka, Congresswoman Patsy 
Mink, former Delegate Ben Blaz, and when he arrives, Congress- 
man Xavier Becerra. 

I’d like to remind the witnesses that under our committee rules 
they must limit their oral statements to 5 minutes, but their entire 
statements will appear in the record. We’ll also allow the entire 
panel to testify before questioning the witnesses. 

The Chair will now recognize Senator Akaka to testify. 

STATEMENT OF THE HONORABLE DANIEL K. AKAKA, A 
UNITED STATES SENATOR FROM THE STATE OF HAWAII 

Senator Akaka. Thank you very much. Chairman Hill, and I 
thank the members of the committee for holding this hearing. I am 
delighted to be here this morning to add my voice to this bill. 

I also want to welcome our friends from Guam, The Honorable 
Carl Gutierrez, Governor of Guam; also. The Honorable Joseph 
Ada, former Governor; The Honorable Paul Calvo, also a former 
Governor; The Honorable — of course, good friend up there — Robert 
Underwood, the congressional delegate, and The Honorable Ben 
Blaz, the former congressional delegate, and many others from 
Guam, those for and those who are probably against this bill. It’s 
great to have all the voices here this morning. 

Mr. Chairman, I’m here to urge the members of this committee 
to support Guam’s efforts to improve its political relationship with 
the Federal Government by seeking Commonwealth status. I come 
here as a fellow Pacific islander and someone who cares deeply 
about the political future of the island of Guam and the people of 
Guam. 

Much has been said over the last decade about unresolved provi- 
sions in the Guam Commonwealth Act, yet, little has been said 
about the contributions and sacrifices that the people of Guam 
have made to this country and to the need for the Federal Govern- 
ment to be honest about Guam’s political future. It is incumbent 
upon the Congress to deal frankly with the people of Guam and let 
them know where things stand and what can and cannot be done 
at this point in time. 

The people of Guam should not be held hostage by changing U.S. 
negotiators under different administrations. While the Clinton ad- 
ministration has made progress on Guam Commonwealth negotia- 
tions, discussions on political status should be conducted in a more 
timely fashion. It is notable that Guam is represented today by sev- 
eral Republican and Democratic leaders, including present and 
past Governors and delegates. Such bipartisanship on an issue 
should be commended. 
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It should also send a signal to the Federal Government that the 
people of Guam are united, united in their quest for Common- 
wealth status. As this nation commemorates the 100th anniversary 
of the U.S. acquisition of Guam next year, it would be fitting if we 
provide the people of Guam with a better process to pursue Com- 
monwealth negotiations. I look forward to working with you and 
other Members of Congress to move this process forward. 

Lastly, Mr. Chairman, I would also like to add my support for 
provisions in S. 210, of which I am a co-sponsor, which provide for 
the transfer of Federal excess lands in Guam. Congressman Under- 
wood and Governor Gutierrez have done a tremendous job advo- 
cating for the transfer of Federal excess lands to the people of 
Guam. With one-third of Guam controlled by the Defense Depart- 
ment, I think that its people have more than shouldered their bur- 
den as part of national security in the Asia-Pacific region. 

But fair is fair. Guam is just a little over 200 square miles in 
size. It is 30 miles long and 9 miles wide. It is high time that the 
Federal Government provide the Government of Guam with the 
flexibility to utilize lands that are no longer needed for national se- 
curity purposes. I have visited Guam numerous times since World 
War II. Most recently, I visited the island last year with Senator 
Murkowski. I’m impressed with the level of political and economic 
development which has allowed the local government to be less de- 
pendent on Federal assistance, while providing greater economic 
opportunities for its people. This is what our country is all about. 

I encourage members of this committee to visit Guam and find 
out for yourselves how Federal policies affect this Pacific territory. 
You will find a proud and industrious people, and will come to bet- 
ter understand the frustration that they face with the Federal Gov- 
ernment. 

Thank you, Mr. Chairman, for this opportunity to provide sup- 
port to Guam’s pursuit of Commonwealth status and for the Fed- 
eral excess land provisions in S. 210. Thank you very much, Mr. 
Chairman. 

Mr. Hill. I thank you. Senator Akaka. The Chair now recognizes 
Congresswoman Mink. 

STATEMENT OF HON. PATSY T. MINK, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF HAWAII 

Mrs. Mink. Thank you very much, Mr. Chairman, and members 
of the subcommittee. I’m pleased to be here today to lend my sup- 
port to the consideration of H.R. 100, the Guam Commonwealth 
Act, sponsored by my dear friend and colleague. Congressman Rob- 
ert Underwood, who serves as Vice Chair of the Asian-Pacific Con- 
gressional Caucus. 

The right of self-determination is among the most sacred rights 
in our country, itself founded upon the principles of freedom and 
liberty. The Guam Commonwealth Act seeks to implement a deci- 
sion by the people of Guam to pursue a greater self-determination 
through a new Commonwealth status with the United States. 

Over a decade ago, the people of Guam voted in a referendum to 
seek Commonwealth status, and since 1988 Guam’s delegates to 
the U.S. Congress have introduced legislation to implement this de- 
cision. However, a final resolution to their request has not been ac- 
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complished. Many have worked on this effort — Mr. Underwood’s 
predecessor, both the Bush and Clinton administrations — ^but 
Guam’s question of Commonwealth status remains unresolved. 

I understand that this is not an easy task. The issues raised in 
this effort are not simple, and a final agreement between the 
United States and Guam will have lasting effects, not only for the 
people of Guam, but for the United States as a whole and the other 
territories and entities which continue to associate themselves with 
the United States. 

This is precisely why this issue should be deliberated in the Con- 
gress. We have the responsibility to consider this proposal brought 
forth by the people of Guam, assess its impact, not only on Guam, 
but the entire United States, and, finally, come to a conclusion on 
Guam’s pursuit for a Commonwealth status. 

The final implementation document of Guam’s Commonwealth 
status must reflect Guam’s desire for greater self-determination 
and self-governance, balanced with their desire to remain a part of 
the United States, including all the rights and responsibilities that 
go along with this relationship. 

Mr. Chairman, and members of the committee, you have a chal- 
lenging task ahead, and I urge you to move forward in this delib- 
eration on H.R. 100 and work toward the implementation of the 
wishes of the people of Guam. Thank you very much. 

I apologize, Mr. Chairman, and members of the committee, that 
I need to leave, as I am serving as a ranking member on another 
committee matter before Education and the Workforce, but thank 
you for the opportunity to testify this morning. 

[The prepared statement of Mrs. Mink follows:] 

Statement of Hon. Patsy T. Mink, a Representative in Congress from the 

State of Hawaii 

Mr. Chair, and Members of the Subcommittee, I am here today to lend my sup- 
port to the consideration of H.R. 100, the Guam Commonwealth Act, sponsored by 
my dear friend and colleague. Congressman Robert Underwood. 

The right to self-determination is among the most sacred rights in our country — 
itself founded upon the principles of freedom and liberty. The Guam Commonwealth 
Act seeks to implement a decision by the people of Guam to pursue greater self- 
determination through a new Commonwealth status with the United States. 

Over a decade ago the people of Guam voted in a referendum to seek Common- 
wealth Status and since 1988 Guam’s Delegate to the U.S. Congress has introduced 
legislation to implement this decision. However, a final resolution to their request 
has not been accomplished. Many have worked on this effort — Mr. Underwood’s 
predecessor, both the Bush and Clinton Administrations — but Guam’s question of 
Commonwealth status remains. 

I understand this is not an easy task. The issues raised in this effort are not sim- 
ple and a final agreement between the United States and Guam will have lasting 
effects not only for the people of Guam, but for the United States as a whole, and 
the other Territories and entities which continue to associate themselves with the 
United States. 

This is precisely why this issue should be deliberated in the Congress. We have 
the responsibility to consider this proposal brought forth by the people of Guam, as- 
sess its impact not only on Guam but on the entire United States, and finally come 
to a conclusion on Guam’s pursuit for Commonwealth status. 

The final implementation document of Guam’s Commonwealth Status must reflect 
Guam’s desire for greater self-determination and self-governance, balanced with 
their desire to remain a part of the United States, including all of the rights and 
responsibilities that go along with this relationship. 

Mr. Chair and Members of the Committee, you have a challenging task ahead. 
I urge you to move forward on your deliberations on H.R. 100 and work toward the 
implementation of Guam’s Commonwealth Status. Thank you. 
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Mr. Hill. I thank you very much for that testimony, Congress- 
woman Mink. I now note that 

Mr. Abercrombie. Mr. Chairman, Mr. Chairman. May I submit 
a statement for the record? 

Mr. Hill. Without objection. 

Mr. Abercrombie. Thank you. 

[The prepared statement of Mr. Abercrombie follows:] 

Statement of Hon. Neil Abercrombie, a Representative in Congress from the 

State of Hawaii 

Mr. Chairman, thank you for the opportunity to submit my views on Guam Com- 
monwealth. Let me first commend you for holding a hearing on H.R. 100, the Guam 
Commonwealth Act. H.R. 100 is representative of the political aspirations of many 
people on Guam, my Pacific neighbors. It is my hope that the Committee will seri- 
ously engage the political leadership of Guam in considering the question of Com- 
monwealth status. 

It is my understanding that the Guam Commission on Self Determination has 
been involved in discussions with both the Bush and Clinton Administrations on 
Guam Commonwealth. I look forward to hearing the position of the Clinton Admin- 
istration on Guam Commonwealth, but I am most interested in receiving testimony 
from Guam’s people. It is my observation that the Guam Commonwealth question 
has always been a bipartisan issue. That aspect is important for us to reflect upon 
as we review the Commonwealth proposal today. 

Mr. Chairman, the people of Guam have long expressed an unwavering commit- 
ment and loyalty to the United States. As we approach the centennial anniversary 
of the Spanish American War, we must also reflect on the long road that the people 
of Guam have tried to secure and advance self-government in their island home. No 
better example can be made of the need for self-government than the other pieces 
of legislation that the Committee will be hearing. Both the Guam Judicial Empower- 
ment Act, which I have co-sponsored, and the Guam Land Return provision of 
S.210, deal with issues that are the consequence of Guam’s current territorial sta- 
tus. 

Those of us who have the Constitutional authority to establish policies over the 
territories must take our responsibilities seriously. We must engage the political 
leadership of Guam and pursue a positive resolution to the issues they have raised. 
We must review the current system in place and acknowledge the need for clarity 
and change in the Federal-territorial relationship. The aspirations of the people of 
Guam should establish a foundation for the Committee’s consideration and I am 
pleased that we are here today to initiate that process. 

Mr. Hill. I now note that Congressman Becerra is here, and I 
will recognize Congressman Becerra. 

STATEMENT OF HON. XAVIER BECERRA, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Becerra. Thank you, Mr. Chairman, and thank you to all 
the members of the committee. Let me first state that I, too, am 
a supporter of H.R. 100, the Guam Commonwealth Act, and I want 
to thank the gentleman from Guam, Congressman Robert Under- 
wood, for his diligent efforts on behalf of the people of Guam. 

Mr. Chairman, it is my privilege to come before you and the full 
Committee on Resources to support Guam’s quest for Common- 
wealth status. As you know, next year marks the centennial anni- 
versary of Guam becoming an American territory, and it is a most 
appropriate opportunity for the Congress to consider legislation 
that seeks to improve the political relationship between the Federal 
Government and Guam. 

It has been 15 years since the people of Guam set out on a course 
to obtain Commonwealth status, yet the people of Guam continue 
to be statutory U.S. citizens and cannot vote for the President of 
the United States. This situation certainly is unfair and unneces- 
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sary — and Congress must recognize the importance of this issue — 
and I hope that the committee will work closely with the leadership 
of Guam to make Commonwealth for Guam a reality. Our Con- 
stitution charges Congress with matters relating to the territories, 
and I believe that it is our responsibility to consider the will of the 
people of Guam and work toward Guam Commonwealth status. 

Since 1990, the leadership of Guam has been engaged in serious 
discussions with both the Bush and Clinton administrations re- 
garding the island’s political status movement. It is now time for 
Congress to obtain an appraisal of this work and to act accordingly. 
We have to remind ourselves that every significant change in Fed- 
eral policy is rooted here in the House of the people. We must be 
engaged and willing to consider taking bold steps that are of mu- 
tual benefit to the United States and the people of Guam. 

Having been colonized by Spain more than 200 years ago, it is 
clear that the Chamorro people share a close cultural affinity with 
many of the people of America — citizens of America — who are of 
Latino descent. It is for these reasons that I take particular inter- 
est in the issues affecting Guam. As a Member of Congress of 
Latino descent, I will watch this process closely and will be willing 
to work and participate meaningfully in the positive resolution for 
Guam’s quest for Commonwealth status. 

I look to the leadership of this committee, and Congressman Bob 
Underwood, to work on this issue, and I hope that a sincere effort 
will be made to accommodate Guam and its noble people. 

Mr. Chairman, with that, I will submit my statement. Thank 
you. 

[The prepared statement of Mr. Becerra follows:] 

Statement of Hon. Xavier Becerra, a Representative in Congress from the 

State of California 

Mr. Chairman, it is my personal privilege to come before you and the full Com- 
mittee on Resources to support Guam’s quest for Commonwealth status. As you 
know, next year marks the centennial anniversary of Guam becoming an American 
territory and it is a most appropriate opportunity for the Congress to consider legis- 
lation that seeks to improve the political relationship between the Federal Govern- 
ment and Guam. It has been fifteen years since the people of Guam set on a course 
to obtain Commonwealth status. Yet, the people of Guam continue to be statutory 
U.S. Citizens and cannot vote for the President of the United States. This situation 
is unfair and unecessary. The Congress must recognize the importance of this issue, 
and I hope that the Committee will work closely with the leadership of Guam to 
make Commonwealth for Guam a reality. 

Our Constitution charges Congress with matters relating to the territories and I 
believe that it is our responsibility to consider the will of the people of Guam and 
work toward Guam Commonwealth status. Since 1990, the leadership of Guam has 
been engaged in serious discussions with both the Bush and Clinton Administra- 
tions regarding the Island’s political status movement. It is now time for Congress 
to get an appraisal of this work and to act accordingly. We have to remind ourselves 
that every significant change in Federal policy is rooted here in the House of the 
people. We must be engaged and willing to consider taking bold steps that are of 
mutual benefit to the United States and the people of Guam. 

Having been colonized by Spain for more than two hundred years, the Chamorro 
people share a close cultural affinity with Latino people. It is for these reasons that 
1 take particular interest in the issues affecting Guam. As a Latino member, I will 
watch this process closely and will be willing to participate meaningfully in the posi- 
tive resolution of Guam’s quest for Commonwealth Status. I look to the leadership 
of the Committee and Congressman Bob Underwood to work on this issue and I 
hope that a sincere effort will be be made to accommodate Guam. 
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Mr. Hill. I thank you, Congressman Becerra, and I would now 
like to recognize former Delegate Ben Blaz. 

STATEMENT OF THE HONORABLE BEN BLAZ, FORMER 
DELEGATE, U.S. HOUSE OF REPRESENTATIVES 

Mr. Ben Blaz. Mr. Chairman, Mr. Miller, and members of the 
committee. First let me thank you for giving me the opportunity to 
testify on behalf of H.R. 100. 

I must say that the view from the beachhead down here is a bit 
different from the pompous head up there. The configuration here 
does look like part of a coliseum, and you wonder why the wit- 
nesses from time-to-time feel like gladiators — the Caesars sit up 
there. But there’s something interesting about this particular set- 
ting. The banner behind you, Mr. Chairman, is star-spangled, and 
the supporting colors around it include my beloved Guam. We’re in 
friendly territory, and I feel very comfortable, thank you. 

A hundred years ago, when Henry Glass, Captain Henry Glass 
of the Navy, sailed into Guam, after a couple of days he probably 
sent this message: “Guam captured. Spanish prisoners under con- 
trol, but the natives keep asking me what their status is.” It is 
likely that the response came back rather tersely and probably 
stated: “Political status is not your domain. Proceed to Manila. Join 
Admiral Dewey.” And you know the rest of the story. 

But whether or not political status was the domain of the Navy 
for the ensuing 50 years, it dominated Guam. So much so, Mr. 
Chairman, that when I graduated from Notre Dame and was com- 
missioned an officer and I wanted to go home and strut my uniform 
and medals before my village friends, I couldn’t go because I did 
not have the proper security clearance. Following that, we were 
transferred to the Department of the Interior and there, often, we 
felt like wards, and often the administrators acted like wardens. 

We’re now 100 years into this situation. What I’d like to point 
out is that in areas where the people of Guam have control in what 
they do, they have done exceedingly well. When we speak about 
self-determination, we instantly associate political self-determina- 
tion, but gone unnoticed, and to the credit of the people of Guam, 
they have done exceedingly well in trying to preserve their identity, 
their culture, and their language, and they have kept themselves 
from being a mere footnote in history. They have attained cultural 
self-determination. 

And despite the plethora of regulations and instructions and laws 
that were written for other places at other times, they have man- 
aged to succeed and attain a very significant measure of economic 
self-determination, but the one thing that is needed to solidify the 
foundation is beyond the capability of the people of Guam them- 
selves, and that is political self-determination. 

I know we have limited time, and earlier today Congressman 
Underwood gave us the 2-minute warning without any timeouts. So 
it’s kind of difficult, quite frankly, to cover 100 years in 100 sec- 
onds. So I’ll take more than 100 seconds and say to you that in this 
body, which uses from time-to-time the logic, or de-logic, that this 
cannot be done, because it will set precedence — if you can’t set 
precedence in the House of Representatives, there ain’t no place on 
earth where you can set precedence. If you can take — I don’t have 
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any quotations from legislature to show the legislative intent as to 
why we’re in this situation. 

So let me just end my presentation by getting a quotation from 
a Founding Father, and here’s the quotation: “I am not an advocate 
for frequent changes in laws and constitutions, but laws and insti- 
tutions must go hand in hand with the progress of the human 
mind. As that becomes more developed, more enlightened, as new 
discoveries are made, new truths discovered and manners and 
opinions change, with the change of circumstances, institutions 
must advance also to keep pace with the times. We might as well 
require a man to wear still the coat which fitted him as a boy, as 
civilized society to remain ever under the regimen of their bar- 
barous ancestors.” 

In closing, Mr. Chairman, I just want to say that what Guam is 
asking, it has been asking not since 1987, but in every decade of 
this century. A hundred years is a long time to wait in line. Thank 
you, sir. 

[The prepared statement of Mr. Ben Blaz follows:] 

Statement of Ben Blaz, Guam, former Delegate from Guam 

Mr. Chairman and Members of the Committee: I thank you for the opportunity 
to testify in support of H.R. 100, the Commonwealth Act for Guam. 

I am Ben Blaz. I am a Chamorro, a native son of Guam. I am now retired from 
Public Service, having served 30 years in the Marine Corps and 8 years in the 
House of Representatives as the Delegate from Guam (1986-1993). I will be seventy 
years old in a few months, on the 100th anniversary of the incident that triggered 
the Spanish-American War in 1898. Although it lasted less than 4 months, its im- 
pact is felt to this day by both Spain and the United States and, most especially, 
by the entities that were ceded to the United States as prizes of the war. 

It has been a while since I have been in this room. Were I to send a message 
back in the manner that I used to do in my days as a soldier of the sea, it would 
read something like this: 

Landing successful. No hostile fire. Advise all units that there is wide open ter- 
rain in immediate front which is elevated at other end. Be further advised that 
the center pole flies the stars and stripes of our country surrounded by flags 
of supporting units including the flag of Guam. Friendly forces now in sight; 
link-up imminent. Advise all units to move smartly. 

About a century ago, the U.S.S. Maine, anchored in Havana Harbor, was blown 
up under mysterious circumstances. The incident gave birth to the war cry, Remem- 
ber the Maine, To Hell With Spain. About 4 months later. Captain Henry Glass, in 
command of the U.S.S. Charleston, received orders to sail to Guam, capture it, and 
report back when that has been accomplished. 

On the morning of June 22, 1898, Captain Glass most likely sent a message along 
these lines: Mission accomplished. Guam captured; enemy soldiers under my control. 
What am I to do with the thousands of native Chamorros who are inquiring about 
their status? The response was probably: Civil Administration is not a matter of your 
concern. Proceed to Manila Bay. Report to Commodore George Dewey for duty in con- 
nection with the Philippines campaign. 

In the ensuing 50 years, Guam had a rocky relationship with U.S. military gov- 
ernance. In 1950, it was placed under the cognizance of the Secretary of Interior 
where it has remained for almost half a century. In those 100 years, Guam has in- 
deed enjoyed the benevolence of the United States in terms of financial assistance. 
At the same time, however, the people of Guam have become increasingly frustrated 
by the benign neglect of its persistent quest for a well defined, participatory policy, 
with respect to its relationship with the Mother Country. 

The bill before Congress today has been characterized as something relatively new 
but the history books reveal otherwise. They are replete with references of attempts 
by the local population in every decade of this century to improve our relationship 
with our country. I recall vividly a letter I received from my father while I was a 
student at Notre Dame in 1950. He was greatly troubled by the modified version 
of American citizenship that was envisioned in the Organic Act. He argued, and 
rather strongly, that the Organic Act for Guam, if enacted, would lock in law a sta- 
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tus that he said would make us Associate Americans, or, as he stated it another 
way, Americans with an asterisk. He was adamant in his belief that he would rath- 
er not be a citizen at all than be a half hearted one. He feared that it would take 
another fifty years to change that status, if at all, once it is etched in the stone tab- 
loids of Public Law. His stance on the issue did not endear him to his contem- 
poraries who had campaigned so fervently for U.S. citizenship. He went to his grave 
with his sentiment unaltered. In time, his reservations proved eerily prophetic. 

Significantly, the sitting Governor of Guam and the two former Governors who 
will testify today, are all grandchildren of men who were very active at the turn 
of the century in their efforts to rid Guam of the designation, possession, and all 
that the term implies, and bring about a closer relationship with America. While 
the designation was modified at mid-century to unincorporated territory, the mean- 
ing has remained unchanged: Guam is not an integral part of the United States. 

This fact was made very clear to me during the 8 years I served in the House 
of Representatives. I was listed as a Member of Congress but I was not considered 
one of its Members. Although there was an attempt in recent years to elevate the 
status of the five Delegates to the Congress by giving them the right to cast a vote 
on the floor, that, too, had an asterisk with an exclamation point indicating that 
when their votes counted in the outcome, they are voided. In other words, when 
they counted, they didn’t. 

But we have been included repeatedly in the areas that really count. In the most 
dear, the most precious, and the most basic of all tests to one’s loyalty to one’s coun- 
try, our people have been present and accounted for in every war in which our coun- 
try has fought in this century. I have traced with my own fingers the seventy names 
on the Vietnam Wall of the Guamanians who were killed in action in that conflict, 
a number notable for its size with respect to the population from which they came. 
My father’s generation was given to saying that we are equal in war, but not in 
peace. When viewed from the perspective of casualties in war on a per-capita basis, 
the proportion is not in our favor. We cannot even claim equality in war. 

While the term Self-Determination has more or less been taken to mean political 
Self-Determination, there are two other areas in this category that have gone essen- 
tially unnoticed. The first of these has been the conscious effort of my people, the 
Chamorros of Guam, to preserve their language and their culture as a distinct peo- 
ple on the face of the good earth. This insures that we do not end up as a footnote 
in the history books as an extinct people. In this area we have succeeded in achiev- 
ing Cultural Self-Determination. 

Similarly, Guam has attained a significant measure of economic self sufficiency 
while gingerly picking its way through a plethora of inhibiting laws and regulations, 
many of which were written for other places at other times. 

Nevertheless, Guam has managed to get closer and closer to achieving another 
milestone — Economic Self-Determination. 

The enduring quest for the part that would give us a solid foundation upon which 
to build as we pr^are to enter the 21st century, is one that is beyond the capability 
of the people of Guam to accomplish by themselves — Political Self Determination. 
On the particulars of the bill before the Committee today, and, in deference to their 
respective offices, I yield to the leadership — our distinguished Governor, Carl 
Gutierrez, and my esteemed successor. Congressman Robert Underwood. 

Earlier this month, I had the privilege of escorting 60 veterans celebrating the 
46th anniversary of our commissioning as Second Lieutenants in the Marine Corps. 
No one in the group had ever been to the House floor and few had ever visited the 
Capitol but all indicated a desire to do so and to say a prayer in silence in the 
House of the People. When we reached the floor, the group gave thanks for being 
spared our lives and expressed appreciation for the privilege of serving the United 
States in the field of battle. I stood in awe of my aging comrades whose sense of 
love and devotion to America was strengthened, not weakened, by the passing years. 

It was a precious moment that tugged the heart and wet the eyes. As I watched 
these old warriors look about the House chamber with great pride and admiration, 
I lamented the fact that I could not share the moment with my former colleagues. 
It was a very inspiring and reassuring scene to witness on the House floor. We have 
often heard the question, how did we happen to have a wonderful country such as 
this? The answer is that we have great citizens such as these. And among them are 
the people of Guam. 

Understandably, the U.S. Constitution was specifically designed to apply to the 
States of the Union. Provisions were made to insure uniform application of laws to 
all states and to territories that are embryonic states. Imbued with the notion of 
preserving the Union at all costs, there prevailed a kind of circle-the-wagons syn- 
drome in the early days of the nation punctuated by pronouncements that the 
United States was not interested in aggrandizing itself with land acquisitions 
abroad. 
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That feeling was not shared hy many influential people who wanted to acquire stra- 
tegically located islands in the Atlantic and the Pacific for use as forward bases to 
protect the homeland in North America. The Spanish-American War provided Amer- 
ica the opportunity to make the acquisitions it needed and, as a consequence, ac- 
quired Cuba and Puerto Rico in the Atlantic and the Philippines and Guam in the 
Pacific. 

Cuba and the Philippines left the family a long time ago. Significantly, the citi- 
zens of both places continue to comprise a very large proportion of the immigrants 
to the United States. Similarly, Puerto Ricans and Guamanians also migrate to the 
U.S. mainland but they arrive as American citizens, having acquired them through 
collective naturalization decades earlier. These resettlements from Guam and Puer- 
to Rico come about primarily in pursuit of opportunities and services not available 
in their home islands. For the longest time, many people believe that many of the 
benefits that they do not receive in their island communities was due to prejudice 
against island people. This, of course, is not an accurate view. Were, say, Members 
of the Natural Resources Committee to establish residency on Guam, they, too, 
would no longer enjoy some of the rights and privileges that they received as resi- 
dents of States of the Union. 

The plenary powers of the Congress have been upheld over the years in the way 
that it “administers” the off-shore territories. Unfortunately, because the Uniformity 
Clause does not apply to the flag territories, it has resulted in an aggravating lack 
of uniformity in the application of U.S. laws and regulations that often defy reason 
and logic. The U.S. Supreme Court has consistently upheld Congressional actions 
in the past and can be expected to continue to do so in the future. A paraphrasing 
of a passage in the Bible aptly describes the existing condition: Congress giveth. 
Congress taketh away. 

What Guam seeks is an arrangement whereby its relationship with the United 
States is based on a mutually agreed document that is fair to both entities and 
without prejudice to either. For those who feel that the status quo is sufficient and 
are riveted to making no changes, the words of one of the greatest of America’s early 
leaders seem particularly appropo: 

/ am not an advocate for frequent changes in laws and constitutions but laws and 
institutions must go hand in hand with the progress of the human mind. As that 
becomes more developed, more enlightened, as new discoveries are made, new truths 
discovered and manners and opinions change, with the change of circumstances, in- 
stitutions must advance also to keep pace with the times. We might as well require 
a man to wear still the coat which fitted him when a boy as civilized society to re- 
main ever under the regimen of their barbarous ancestors. 

The author of these words once prompted President Kennedy to tell a group of 
American Nobel Prize winners who were being honored at a White House dinner 
that there had not been such a collection of genius gathered under its roof since 
Thomas Jefferson dined there alone. We take great pains today to insure accuracy 
of entries in the record of colloquies and verbatim accounts of debates to establish 
clearly legislative intent behind various pieces of legislation. 

(Not Available.) very accurate indications of their thoughts as they pondered na- 
tion-building. Even in the days of the American Revolution, Jefferson foresaw the 
need for changes in laws and institutions to go hand in hand with the human mind 
as new discoveries are made and we become more enlightened. 

You are likely to hear today a cacophony of voices from the witnesses but I urge 
you not to misread their meaning. Multiple layers of disappointment, discourage- 
ment, and frustration have been building up for many years over the issue of 
Guam’s relationship with America. What have been very difficult to fathom are the 
contradictions and disparities in the way we do things at the national level. 

For a nation that has won the respect and envy of peoples everywhere for its will- 
ingness to commit its resources, human and material, to fight in foreign lands in 
the name of freedom and democracy on short notice, it reverts to glacial speed in 
its handling of affairs of its own citizens. For a nation that is widely acclaimed 
internationally for welcoming immigrants to its shores, it struggles tr 3 dng to accom- 
modate those under the American flag who live in the land of their own nativity: 
Indians, Eskimos, Hawaiians, Samoans, Chamorros. For a nation that reserves huge 
acreage of land on islands for the day when birds return, it does little to eliminate 
the snake that eats the eggs which come first. For a nation that devotes so much 
money and energy for the protection of fishes and birds, it has a bureau for the Indi- 
ans and drawers for other Native Americans. It is against this background that one 
can begin to appreciate the tone and tenor in which the witnesses present their ar- 
guments in behalf of a different relationship with the United States. 

Guam has both the fortune and misfortune of being located where it is — 13 de- 
grees North, and 144 degrees East. Because of that happenstance, Ferdinand 
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Magellan’s ships with its emaciated and diseased crewmen had the good fortune of 
drifting into Guam on the waves of the Equatorial Current in 1521. Unfortunately, 
over the centuries since, Guam has found itself in harm’s way as nations fight for 
possession of it because of its importance as an anchorage and refueling station for 
ships from elsewhere headed somewhere. 

Mother Nature has not been very kind to Guam either. Located as it is in the 
typhoon belt, it receives more than its share of typhoons and, occasionally, earth- 
quakes to rearrange a few buildings. Like the legendary Phoenix of Greek mythol- 
ogy, however, Guam rises from the ashes and starts all over again and it now ap- 
pears we are on the good fortune cycle. 

Guam’s very location geographically, which has been its damnation in a manner 
of speaking, has become its blessing. As the whole world sharpens its focus on the 
Pacific and Asia as we enter the 21st Century, Guam finds itself no longer a door- 
mat, but a turnstile, to the Asian mainland. The visit to America this week by 
President Jiang Zemin of China punctuates the enormous significance of a coopera- 
tive relationship between our nation and China. A prosperous and stable Guam 
under the U.S. flag would serve the best interests of the United States and the peo- 
ple of Guam. 

Extending the symbolism of good fortune into the future, Guam is virtually per- 
fectly located in the world to bring about a monumental reality. Its location along 
the equatorial line with a constant sea surface temperature of around 80 degrees 
in the proximity of the deepest deep in the world, makes it the ideal location to har- 
ness the sun’s energy via the sea. With unlimited supply of sea water and tropical 
sun, and the technology to do this economically, an alternate source of energy which 
is environmentally pure is staring at us from Guam. 

Guam has been referred to as a ward of the U.S. in years past. And those who 
have had jurisdiction over the island have acted as wardens. I3ut that was yester- 
day. It is now tomorrow. And, as Mr. Jefferson so eloquently stated, “as new discov- 
eries are made, new truths are discovered and manners and opinions change, with 
the change of circumstances, institutions must advance also to keep pace with the 
times.” 

Over the years, we have heard a thousand nays. What Guam hopes to hear today 
are a few ayes. I urge you to find a way to say yes to Guam’s plea for a closer rela- 
tionship with the United States. That is what the people of Guam opted for in a 
plebescite a few years ago. If the Congress has the power to extend the provisions 
of the U.S. Constitution selectively to say no, the question then becomes, could the 
Congress use the same argument to say yes? I think it could. 

It’s time. A hundred years is a long wait in line. 

Mr. Hill. I thank the gentleman, and I thank the panel for their 
testimony, and I want to remind members that committee Rule 3(c) 
imposes a 5-minute limit on questions. 

The Chair also wants to inform members that Deputy Secretary 
Garamendi has to leave shortly to catch an airplane, so let me first 
see if there are any questions on the majority side. 

Mr. Tauzin. Mr. Chairman, I’m Billy Tauzin from Louisiana. I 
have to chair a hearing in just a couple of minutes in another very 
important committee, the Commerce Committee, but I came specifi- 
cally to let the people of Guam know — and particularly the three 
living Governors who are here who have traveled so far to be at 
this hearing — of the fine work that Congressman Underwood is 
doing on behalf of the pursuit of Commonwealth status for the peo- 
ple of Guam. 

You should know that he has not only helped convene this hear- 
ing and organize this very important learning experience for all of 
us in Congress, but he has personally visited with each one of us 
in our offices to educate us on the issues and to bring us into full 
appreciation of the wishes and aspirations of the people of Guam. 

I want to commend our colleague Robert Underwood for the great 
work he is doing, and beg his indulgence to the fact that I must 
go chair another hearing, but that we will evaluate carefully, the 
written testimony that we have before us. And I want to thank him 
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on behalf of our committee, and those of us who have to make im- 
portant decisions like this, for his great efforts at educating us and 
preparing us for the decisions we make on the future status of 
Guam. 

Robert, a job well done, and I commend you for this hearing, sir. 

Mr. Hill. I thank you, and any questions from the majority? 

Mr. Abercrombie. Mr. Chairman, I just wanted to pay a special 
welcome to Ben Blaz. I just think it’s terrific to see him again. His 
contributions here in the Congress over the years are well recog- 
nized by those of us who had the privilege of knowing him, serving 
with him, and learning from him. And I particularly appreciate 
both the content and the passion and the history behind his com- 
ments today. 

Mr. Hill. I thank the gentleman. Any other questions from the 
minority? 

Mr. Faleomavaega. Mr. Chairman, I, too, would like to say a 
few words, and especially to welcome our good friend. Congressman 
Becerra, for his presence, and also a very distinguished former col- 
league of this committee and a Member of this body, former Con- 
gressman Ben Blaz, as Neil had stated earlier, for his presence. 

If there’s anything that I would like to pay a special tribute to, 
to former Congressman Blaz, it is a statement that pretty well ap- 
plies not only to the good citizens of Guam, but certainly to all our 
Pacific Islands community. And I’ve quoted this statement by Con- 
gressman Blaz because I think it’s so apropos, even in our hearing 
today, and I would like to restate it again as a reminder to my col- 
leagues in the committee. 

And Congressman Blaz said, as far as Pacific Islanders are con- 
cerned and as something for members of this committee and Mem- 
bers of this body to consider seriously, he said, “You know, it’s a 
funny thing about Pacific Islanders, the fact that we’re U.S. citi- 
zens, we owe allegiance to the United States. We are equal in war, 
but not in peace.” 

And I think the consideration of H.R. 100 personifies exactly 
what Congressman Blaz has said over the years. And the fact that 
we fight and die in all wars in defense of this great Nation, yet we 
see some 175,000 U.S. citizens living in the territory of Guam being 
denied the very essence of what American democracy is all about. 

Now Mr. Chairman, I don’t know if the members of our com- 
mittee realize, this is since 1982 that the people of Guam voted by 
more than 75 percent in favor of a Commonwealth status relation- 
ship with the United States. And then, 15 years ago — 15 years 
ago — this took place in that referendum. Eight years ago — eight 
years ago — we held a hearing on this very same issue. 

And Mr. Chairman, I have your copy of some 100 pages that 
were written by former Secretary of the Interior, Mannie Lujan, a 
former Member of this Congress, dated August 1, 1989, containing 
the memorandum of the very essence of all of the provisions of the 
things we’re discussing today. Eight years ago — and now we’re here 
today and we have not even moved an inch. 

This is not a Democratic or a Republican issue, Mr. Chairman. 
This is not an issue between liberals and Democrats. This goes to 
the very heart and soul of what American democracy is all about, 
and I commend my good friend, the gentleman from Guam, for pur- 
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suing this, as much as for what Congressman Blaz had tried 8 
years ago — that we still have not paid attention. We just don’t 
seem to get it. 

And we’re at the height of condemning and doing all that we 
can — talking about human rights violations and Jiang Zemin’s cur- 
rent visit here in Washington — and yet we’re denying this very fun- 
damental right to our own citizens — to our own citizens — who don’t 
vote for the President and who are willing to die and fight for the 
defense of our nation. 

So those are just a couple of my observations at the hearing. And 
I’d like to say, Mr. Chairman, I’m very happy with the Republican 
majority. We’re killing two birds with one stone — H.R. 100 and 
Senate bill 210 — and I think it’s fantastic, and I commend the 
chairman of our committee, Mr. Young, for taking these two pieces 
of legislation both in hand and hope that we’ll get it out of here. 
I sincerely hope that we’ll even mark up these two pieces of legisla- 
tion after the hearing, as has been the practice of our majority 
friends. I think this is the best way to do legislation. 

[Laughter.] 

Mr. Faleomavaega. But I want to commend the chairman of the 
committee for bringing these two pieces of legislation that are not 
only important to our friends from Guam, but certainly important 
for the other insular areas. And I want to thank you, Mr. Chair- 
man, and look forward to hearing from our members, both of those 
from the administration, and also the good people and the leaders 
of Guam. Thank you. 

Mr. Hill. I thank the gentleman. If there are no further ques- 
tions, then I would like 

Mr. Romero-Barcelo. Mr. Chairman, I’d like to have 

Mr. Hill. The gentleman is recognized. I would just remind the 
gentleman that the Deputy Secretary does have to leave here 
shortly for an airplane, if we want to hear his testimony. 

Mr. Romero-Barcelo. All right, I will be short, brief. I just 
wanted to greet our friends here and our colleague, Xavier Becerra, 
and former Member, Ben Blaz — I’ve never served with him, but 
I’ve heard very good things about him — and thank you for being 
here with us today. 

And as being from the Commonwealth of Puerto Rico, I under- 
stand all the frustrations that you have in Guam and that all the 
other territories have. We are still also striving for our right to 
vote, our right to representation, and I’m sure that our chairman, 
Mr. Young, also remembers the frustrations when Alaska was not 
a State, and so did our previous two persons who testified. Senator 
Akaka and Congresswoman Patsy Mink, who also remember when 
Hawaii was not a State, and there were territories. 

And sometimes we’re asked whether we are U.S. citizens. When 
I was a Governor of Puerto Rico, I remember I made a rec- 
ommendation to the Agency for International Development for 
someone to be appointed who met all the requirements for the per- 
son that they were looking for for the position, and I got back a 
letter from the director of the Agency thanking me for my interest 
and saying that it was a very highly qualified person, and that he 
probably would have appointed him had it not been for the fact 
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that he could only appoint U.S. citizens. So, this is from the head 
of an agency; this is a continuous frustration that we do have. 

And right now, when Congress has approved health care insur- 
ance for all children of America, all the statements that were made 
during all the hearings and publicly by everyone involved with the 
bill that was passed on health care insurance for the children of 
America — it said for all the children of America. But in the final 
moments, when the bill was adopted, in the negotiations between 
the Congress and the President, it turned out that Puerto Rico and 
the territories were given a different treatment, and we were not 
given equal participation. So there’s even discrimination against 
the children in something like health care. When some things like 
that happen, something has to be done. 

So, this is why I’m very glad that we’re here today, and I com- 
mend my colleague. Bob tlnderwood, for the job that he has done. 
There are so many issues that are similar to those of Puerto Rico. 
Some of the things I see that Guam wants, we’re rejecting in Puer- 
to Rico — some of us are, some are accepting it. 

But it’s a very, very intricate issue, and it’s very complicated, but 
there is one overriding concern. And that is that, as U.S. citizens, 
in this day and age, our Nation and our President and our Con- 
gress cannot go about bragging about this example of democracy 
throughout the world because we are remiss. There are millions of 
citizens, including 3.8 million in Puerto Rico who are U.S. citizens, 
who are disenfranchised, and that has to be solved. 

So, I think these hearings are very, very important, and I’m glad 
to be here and have the opportunity to be a member of this com- 
mittee and participate in this hearing. Thank you very much for 
your presence here. 

Ms. Christian-Green. Mr. Chairman, could I just — I would be 
very brief. 

Chairman Young. Mr. Chairman? 

Mr. Hill. I thank the gentleman. I would like to recognize the 
Chairman of the committee. 

ChairmanYouNG. Mr. Chairman, I would encourage the people in 
the back of the room, if you would like to immediately come up 
here and fill these chairs up so the ones in the hall can come in. 
Let’s do some movement here. I want those people in the hall up 
here — out by the door. Come on in; move it up. Fill these seats so 
that now those in the hall can come in. After all, as Mr. Farr says, 
they’ve been flying 18 hours. As long as you’re not press, now — I’m 
not talking about press. 

[Laughter.] 

All right. You didn’t fly 18 hours — no, she’s from Guam. Now, 
those out in the hall, come on in, as many as you can. 

Mr. Hill. I thank the chairman. If there are no further questions 
for this panel, I could excuse this panel, and we could ask Mr. 
Garamendi to move forward. And as soon as the room calms down, 
we can begin with his testimony. 

Chairman YouNG. There are still some seats up here, if there’s 
anybody out in the hall. You can act like you’re Congress people 
for a short period of time. 

Mr. Underwood. Can we mark this up and vote now, and in- 
clude these people? 
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[Laughter.] 

Mr. Miller. I think he’s got a majority here. 

Chairman Young. But we’ve got the gavel. 

Mr. Hill. The Chair would remind members that Deputy Sec- 
retary Garamendi has to leave shortly, and so he’s going to offer 
his testimony, and then Mr. Staymen will be staying on to answer 
questions. 

Mr. Chairman? 

Chairman YouNG. I’d just like to — ^because I have another Trans- 
portation Committee to go to — I want to compliment Mr. Under- 
wood and other members of the committee for their interest in this 
legislation. It is my hope that we will have a group in Guam in 
February, and hope that everybody recognizes we’ll have a better 
understanding — and also, hopefully, to American Samoa. And I 
want to congratulate all of you who came this far on this very his- 
torical and very important time of the hearing on Guam, and I do 
thank you. And for the record. I’d like to submit my written testi- 
mony. 

[The prepared statement of Mr. Young follows:] 

Statement of Hon. Don Young, a Representative in Congress from the State 

OF Alaska 

As Chairman of the Committee in the U.S. House of Representatives with juris- 
diction over insular affairs affecting the U.S. territories and the freely associated 
states, I consider increasing self-governance in the insular areas to be one of the 
top priorities of the Committee on Resources. During this and the prior Congresses, 
the Committee has devoted considerable effort to advance self-government in the in- 
sular areas, and in particular, the most populous American territory in the Carib- 
bean, Puerto Rico. The Committee has been formally petitioned in three successive 
Congresses by the Puerto Rico Legislature for action to establish in Federal law a 
process to resolve Puerto Rico’s ultimate political status. 

It is significant to note that the people of Puerto Rico have enjoyed local self-gov- 
ernment under a constitution since initially authorized and then amended and ap- 
proved by Congress in 1962. Puerto Rico has operated under its constitution, where- 
in they named their new government the Commonwealth of Puerto Rico, for over 
46 years without being required to ask Congress for approval to changes to its con- 
stitutional government. Now, this Committee recently approved legislation defining 
in Federal law a process to advance toward a final political status. 

At the end of last year, I wrote to Present Clinton about certain areas of concern 
regarding Guam Commonwealth. In my letter of December 11, 1996, I explained 
that Guam already has the authority to enact a “Commonwealth of Guam” structure 
for local constitutional self government, which Congress authorized in 1976. As that 
communication is relevant to the legislation before the Committee, I am submitting 
a copy of the President’s reply and my letter. 

The Guam Legislature recently enacted an important resolution which is also re- 
lated to the above communication and the current legislation before the Committee. 
Guam Legislature Resolution No. 86 enacted September 15, 1997, (copy included) 
requested that the 105th Congress modify existing Federal law 

“To confirm that the adoption of a Constitution establishing local government 
shall not preclude or prejudice the further exercise in the future by the people 
of Guam of the right of self-determination regarding the ultimate political status 
of Guam.” 

It is significant to point out that a number of provisions in legislation being con- 
sidered today which require changes to the Organic Act of Guam, would not require 
action by Congress if Guam were to in fact enact a constitution as already author- 
ized in Federal law. Congress’ 1976 authorization for constitutional government for 
Guam and the United States Virgin Islands is codified in Title 48 of the United 
States Code Annotated, Chapter 12, Historical and Statutory Notes (see attached). 

In response to Guam Resolution No. 86, Congress would amend the existing au- 
thorization for a Guam constitution to qualify in Federal law that the people of 
Guam would not prejudice or preclude their further right to self-determination. In 
addition, Congress could specifically state that Guam is authorized to develop a 
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Commonwealth of Guam constitution for local self government. It appears that judi- 
cial decisions since enactment of the original authorization by Congress may now 
require a separate Federal law approving the draft constitution, rather than just a 
60 day review period. 

Increasing self-governance in the territories is a political evolutionary process that 
culminates when the area becomes fully self-governing, either as a separate sov- 
ereign outside of United States sovereignty with separate nationality and citizen- 
ship, or as an incorporated part of the United States. Over this century, for those 
territories or trust territories which haven’t sought and attained separate sov- 
ereignty, this advancement in self-government has occurred to varying degrees in 
the territories to include some, and in the cases of the most politically developed, 
all of the following: extension of U.S. citizenship, application of the U.S. Constitu- 
tion, inclusion in the U.S. customs territory and free trade agreements, establish- 
ment of a republican form of government with three functioning local branches of 
government, the authorization and establishment of local constitutional government, 
direct election of Governor, election of a representative in Congress, as well as the 
inclusion in U.S. defense, monetary, fiscal, postal, and telecommunication spheres. 
As each territory has its own set of economic, political, and social characteristics, 
it is up to each area to determine the pace and direction of its self-governance. 

I believe this hearing has the potential to assist the insular areas, including 
Guam, in advancing toward greater local self-government. The statements by the 
witnesses today, including Senate and House colleagues, the Administration, and 
leaders from Guam and the freely associated states, will help Congress to objectively 
consider the diverse measures in the three bills before the Committee today, S. 210, 
the Omnibus Territories Act, H.R. 2370, the Guam Judicial Empowerment Act, and 
H.R. 100, the Guam Commonwealth Act. 


Letter to President Clinton by Hon. Don Young 

Don Young, Committee on Resources, 

Washington, DC, 
December 11, 1996 

The Honorable William Jefferson Clinton, 

President of the United States, 

1600 Pennsylvania Avenue, NW, 

Washington, DC 20500 
Dear Mr. President: 

I recently have seen press reports and reviewed public statements by local offi- 
cials in the U.S. territory of Guam regarding current political status consultations 
between the Deputy Secretary of the Interior and representatives of the territorial 
government’s “Commission on Self Determination.” I am quite familiar with the 
saga of Guam’s quest for a new political status, and some real concerns arise from 
the information we are receiving. 

For most of the last decade Congress and the executive branch have passed the 
buck back and-forth without responding to Guam’s proposal for a “Commonwealth 
of Guam” in a manner that suggests a legally sound, politically feasible and intellec- 
tually honest alternative approach to achieving local self-government and defining 
options for resolving the status question. At this stage in the process, the only thing 
worse than further dithering would be to make commitments on behalf of the Fed- 
eral Government that can’t be kept. 

I remain optimistic that the U.S. and Guam can define and jointly implement a 
process to establish constitutional self-government. In addition, if Congress, the Ad- 
ministration and the territorial government are serious about the decolonization of 
Guam as contemplated by Article 73 of the U.N. Charter, 1997 can be the year that 
we start down that path by defining a legitimate self-determination process based 
on legally valid options for ultimately ending unincorporated status in favor of full 
self-government. 

Of course, under Public Law 94-584 Guam has had the ability since 1976 to estab- 
lish a “Commonwealth of Guam” structure of local constitutional self-government to 
replace the present territorial administration under the 1950 Organic Act. I voted 
in favor of Public Law 94-584 with the expectation that the institution of local con- 
stitutional self-government would provide the mechanism to address and resolve 
issues that have arisen such as the rights of Guam’s indigenous Chamorro people, 
return of excess military land, immigration policy, and, of course, Guam’s ultimate 
political status. 

Instead, Guam elected to link commencement of local constitutional self-govern- 
ment over its internal affairs to a proposed comprehensive government-to-govern- 
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merit political status pact which contained Federal law and territorial policy reforms 
that Congress may or may not ever approve. When presented with that expansive 
proposal the then majority in Congress told Guam’s leaders to go work out the 
issues with the Executive. Predictably, the departments and agencies of the Federal 
Government grudgingly agreed to review what Guam was proposing, while correctly 
insisting all along that Congress would have to make the difficult policy and legal 
determinations. 

The delays, frustration and difficulty that Guam has experienced in seeking a 
competently formulated and constructive response from the Federal Government is 
due in part to the fact that determination of the disposition of the unincorporated 
territories is an authority and responsibility expressly assigned in the first instance 
to Congress under the territorial clause of the Constitution (article IV, section 3, 
clause 2). Thus, history demonstrates that more than any other factor the degree 
of consultation and coordination between the executive branch and Congress on sta- 
tus measures within the scope of the territorial clause makes the difference between 
getting it done right, getting it done the hard way, or not getting it done at all. 

For example, the last time a President of the United States transmitted to Con- 
gress a major new territorial status proposal it was the free association agreement 
for the Pacific islands trust territory in 1984. The primary criticism of the Reagan 
Administration by leaders in Congress at the time — including me — was inadequate 
consultation with Congress before commitments were made by executive branch ne- 
gotiators on behalf of the Federal Government. 

After more than twenty hearings before five committees in Congress and years 
of truly tortuous debate, the framework political status legislation for the Pacific 
trust territories was approved. More than thirty five pages of statutory amendments 
and reservations were added by Congress to the status agreements. The entire proc- 
ess was gratuitously destructive in many resects, due in part to provisions agreed 
to by the Federal negotiators without consulting Congress. The people of the islands 
and the Fedeml government paid a high price for doing it the hard way, and it al- 
most didn’t get done at all. 

On January 31, 1995 — in the first month of the 104th Congress — the Chairman 
of the Subcommittee on Native American and Insular Affairs, Mr. Gallegly, tried to 
send a clear signal regarding political status to the Administration, Guam, Puerto 
Rico, and all the unincorporated territories by candidly stating that “. . . until a ter- 
ritory gains distinct sovereignty within or without the Constitution, the Congress 
cannot be bound by an unalterable bilateral pact of mutual consent.” Yet, there re- 
portedly is an agreement in the works under which the political, legal and economic 
relationship to be defined under the proposed “Guam Commonwealth Act” (GCA) 
could not be altered by a future Congress without the “mutual consent” of Guam. 

Since the GCA would be a Federal statute, a future Congress can not be bound 
to a political status relationship with an unincorporated territory as contemplated 
by the GCA. The “solution” apparently arrived at in the Guam discussions is to cre- 
ate ambiguity about the nature of the mutual consent clause. Thus, instead of an 
enforceable right of consent, Guam reportedly is prepared to accept a provision 
which admits of unenforceability. This may have some symbolic political value, but 
in the end it only underscores the disenfranchisement and lack of equal participa- 
tion or real consent in the Federal political process for U.S. citizens in an unincor- 
porated territory such as Guam. 

It is time for both Federal and territorial officials to stop bashing “the bureau- 
crats” for the lack of a political status agreement with Guam. We should be glad 
there are executive branch civil servants who will not bow to political pressure and 
sign off on status proposals that do not withstand scrutiny. An agreement that will 
unravel as soon as the ink dries, or another proposal that simply gathers dust, has 
no real value for the U.S. or Guam. Those of us elected to get results for the people 
we serve need to take responsibility for doing more than “coming to closure” with 
Guam in form but not substance. If we believe we can pretend to have a real agree- 
ment and then walk away or wash our hands of it, we are really just setting up 
the people of Guam for another episode of disappointment. 

We may have disagreement on some issues, but the Federal Government must 
never risk making a mockery of the decolonization process. We would do just that 
by attempting to make less-than-equal citizenship and permanent disenfranchise- 
ment seem more tolerable through the legal and political fiction of “mutual consent.” 
Also, I question whether the U.S. would be fulfilling its obligations to the Chamorro 
people by agreeing to a provision which seems to reduce the legacy of the native 
inhabitants of Guam to the possibility of their participation in what appears to 
amount to little more than a straw poll. The people of Guam deserve better, and 
we can do better. 
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Thus, I stand ready to work with your Administration to develop a strategy for 
success in this matter, rather than continuing tactics of grid-lock and blame-shifting 
we have seen in the past. This Committee and its staff would be pleased to work 
with those responsible for the Administration’s status consultations with Guam to 
ensure that this time we get it done right. 

Sincerely yours, 

Don Young, 

Chairman. 


Answer to Mr. Young’s letter from President Clinton 


Dear Mr. Chairman: 

I read your letter regarding Guam’s commonwealth status with great interest, and 
I share many of the positions you expressed in your well-reasoned analysis. 

Recentaly, I met with the Governor of Guam to discuss the pace and direction of 
the negotiations. We agreed on the need to move quickly to resolve several key ques- 
tions involving the territory’s political status. As you point out in your letter, the 
issues are complex and sensitive. I am aware of Guam’s aspirations for self-govern- 
ment. At the same time, we must satisfy Federal concerns at the policy, legislative 
and constitutional levels. 

I am prepared to provide sustained attention from the Executive Branch to these 
negotiations. A successful outcome requires coordination among many agencies and 
extensive consultations with Congress. I look toward to working with you and your 
colleagues in the coming months as we move the Guam issue toward a conclusion 
that will be satisfactory to all involved. 

Sincerely, 


Bill Clinton, 

President 


Mr. Hill. Thank you, Mr. Chairman. We now will hear from the 
administration, represented by the Deputy Secretary of the Depart- 
ment of the Interior, John Garamendi. 

Mr. Garamendi. 


STATEMENT OF THE HONORABLE JOHN R. GARAMENDI, 

DEPUTY SECRETARY, U.S. DEPARTMENT OF THE INTERIOR 

Mr. Garamendi. Mr. Chairman, members of the committee, I 
commend you for holding today’s hearing on the Guam Common- 
wealth. It’s an historic and auspicious time to do it; 1997 marks the 
10th anniversary of when the people of Guam voted to send the 
original Commonwealth Draft Act to Congress. Next year also 
marks the centennial of the Treaty of Paris, when the United 
States obtained Guam from Spain in 1898. The issue of Guam’s po- 
litical status represents an important piece of unfinished business 
that sorely needs resolution. 

So where are we today after these many years? First, the process 
followed by the three special representatives, myself being the 
third, in this administration, attempted to be creative and flexible 
in the executive branch consideration of the fundamental Guam 
Commonwealth issues. I’ve tried different formulations and ap- 
proaches to reach compromises that could be supported by Guam 
and proposed to the administration. 

Final administration positions, however, are based on a con- 
sensus process among the different constituent interests that make 
up the Federal Government. They are also governed by constitu- 
tional, policy, and legislative constraints. While I may believe that 
my views are appropriate, and I suppose I may be the only one 
that has that view about their own ideas, even though I might be- 
lieve they’re appropriate, they do not necessarily constitute the 
adminis- 
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tration’s position unless the entire executive branch endorses them 
and those policies meet constitutional and other tests. 

The second point: While there remain areas of disagreements, 
years of discussion between the administration and Guam have re- 
sulted in significant progress and numerous areas of Federal agree- 
ment and support. Although we are unable to support everything 
that Guam has originally proposed, there are a number of areas 
where we are supportive of the proposals that are responsive to the 
legitimate desires of the Guam people for greater self-government, 
for increased input into the Federal policymaking process, and for 
the application of Federal policies in a way that respect the unique- 
ness of Guam. 

Now these areas include the following: support for a Federal pol- 
icy commitment to not unilaterally change the fundamental rela- 
tionships between Guam and the United States; supporting the cre- 
ation of a commission with significant representation and input by 
Guam to review and provide recommendations on the appropriate 
application of Federal policies to the island. Third, supporting an 
invitation for the people of Guam to express their desire for Guam’s 
ultimate political status, supporting the amendment of appropriate 
provisions of the U.S. Immigration and Nationality Act to accom- 
modate Guam’s desire to limit the rate of permanent immigration 
to the islands, and to provide additional flexibility to address 
Guam’s permanent labor needs. And, finally, supporting within cer- 
tain parameters the right of first refusal for Guam to obtain Fed- 
eral excess lands on the island. 

Finally, it should be noted that the executive branch has grap- 
pled with the original Guam Commonwealth bill for the better part 
of a decade, through the change of several administrations, both in 
Guam and in Washington. The general positions resulting from 
Federal review of the original bill have remained relatively con- 
sistent. The Guam Commonwealth Draft Act, as originally ap- 
proved by Guam in 1987, cannot be supported by the Federal Gov- 
ernment. 

Among the key concepts we cannot support are the following. 
First, legally binding the Congress or the executive branch to seek 
the consent of the Commonwealth Government before modifying 
the act creating the Commonwealth, or before applying any future 
Federal law, regulation, or policy to Guam. Second, providing for 
a legally binding Government-sponsored or endorsed vote on the ul- 
timate political status of Guam in which only one group can par- 
ticipate to the exclusion of other U.S. citizen residents of Guam. 

Thirdly, transferring the Federal control over the adoption and 
enforcement of immigration and labor policies to the Common- 
wealth Government of Guam, and, finally, creating a joint commis- 
sion under Guam’s control, which would have the authority to issue 
final determinations on the application of Federal policies to Guam 
and to determine military lands to be transferred to the Common- 
wealth Government. 

In conclusion, we believe that much has come from the negotia- 
tions to date. These can be further refined and profitably achieved 
with continued and sustained effort and attention — not just by 
Guam and the executive branch, but also by Congress. 

Therefore, our first recommendation of options to pursue is to en- 
courage Congress to join in the Guam status deliberations to help 
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formulate a comprehensive Commonwealth legislation that is mu- 
tually agreeable to all parties. Participation by Congress, which is 
constitutionally vested with plenary powers over territorial mat- 
ters, would add significant momentum in bringing this matter to 
a closure. On June 20, 1998, the centennial of the raising of the 
American flag on Guam occurs. This would be a good deadline to 
complete work on a substitute Guam Commonwealth bill. 

A second alternative would be to pursue individual Federal policy 
changes that Guam has proposed, which are supportable by the ad- 
ministration, many of which are not inherent in the definition of 
the island’s constitutional status. We could do this through discrete 
and separate legislation, perhaps having individual bills for each 
issue considered, such as the application of Federal immigration, 
labor, transportation, trade, and tax policies to the islands. 

The administration is willing to pursue either of these alter- 
natives. I thank you for the opportunity to testify, and I’ll try to 
answer whatever questions you may have. 

[The prepared statement of Mr. Garamendi may be found at end 
of hearing.] 

Mr. Hill. I thank the witness for his testimony. The chairman 
will now recognize members for any questions they may wish to 
ask the witness. I will submit questions for the record, recognizing 
that you’re on a tight schedule, and I will now recognize Mr. Miller. 

Mr. Miller. I would yield to Mr. Underwood. Thank you, Mr. 
Secretary, for your statement. 

Mr. Hill. Mr. Underwood. 

Mr. Underwood. Well, thank you, Mr. Secretary, for your state- 
ment, and I read it briefly this morning. And I want to say that 
at least we’re at the point in which a clear decision is being 
reached as to how far the administration is going to go. 

Obviously, I want you to know that I think that it is very clearly 
the sentiment of the people of Guam that without consideration of 
Chamorro self-determination, we will not ever have any kind of po- 
litical status change which will be meaningful for Guam. I want to 
stress that this is a core principle of our commonwealth legislation 
and I’ve noticed that you’ve touched on that in an unsupportive 
way. 

But I just want to ask you, on one page of your testimony you 
lend a great deal of hope for further discussion, and I certainly ap- 
preciate that. However, on the second page you de-limit some of the 
proposals and the advances that you’ve indicated have existed. In 
terms of mutual consent, your statement says that you are willing 
to support a Federal policy commitment not to unilaterally change 
the fundamental relationship between Guam and the U.S., and in 
the second part you say that you are against legally binding the 
Congress or the executive branch to seek the consent of the Com- 
monwealth Government before modifying the act creating Guam 
Commonwealth. It seems to me that you’re willing to say that you 
are willing to make a promise, but just don’t hold us to that prom- 
ise. Is that a fair characterization of your position? 

Mr. Garamendi. Let me put it in my words. There should be a 
policy, and this administration believes that a policy should be put 
in place that the Commonwealth Act should not be changed with- 
out mutual agreement. However, to place that into the law creates 
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very serious constitutional and legal problems that the administra- 
tion believes cannot be overcome. Therefore, as an example, since 
the original Organic Act for Guam, which I believe was in the 
1950’s, there has not been a change that has not been mutually ac- 
ceptable. So, I would say the policy has been long-established, but 
the legal issue is quite clear from the point of view of the adminis- 
tration legal lawyers. 

Mr. Underwood. OK. The second question I have — and I know 
you’re running a tight schedule, Mr. Secretary — pertains to the 
issue of the final political status, the self-determination issue. You 
indicate that the administration is willing to support an invitation 
for the Guamanian people to express their desire for Guam’s ulti- 
mate political status, but that you reject the notion that there can 
be provided for a legally binding. Government-sponsored or en- 
dorsed vote on the ultimate political status of Guam. 

The question I have is that under — unless I’m not seeing some- 
thing that you may wish to say — is that under either scenario, 
there is no legally binding, self-determination vote for Guam pos- 
sible, because even in the more expansive statement in which you 
indicate that the administration is willing to support an invitation 
for the Guamanian people, you did not put that it would be legally 
binding. Government-sponsored, or endorsed; yet you’re quite will- 
ing to limit those possibilities for the exercise of Chamorro self-de- 
termination, but you’re not quite willing to expand and make a full 
commitment on the exercise of any future political status vote by 
all the people who are currently on Guam. And what that means 
is that, basically, it seems to me, is that it’s a denial of the exercise 
of self-determination all the way around, either for the Chamorro 
or all people who are currently on Guam. 

Mr. Garamendi. I don’t believe that to be the case. If there is 
a Government-sponsored election that includes all of the legal resi- 
dents who are eligible vote, then I believe that that would have 
great weight. Obviously, the ultimate disposition of the status of 
Guam resides in this building — or in these buildings. It resides 
with Congress, as stated by the Constitution. And so that issue is, 
I think, very clear. 

Equally clear are the concerns that the administration has about 
sponsoring a vote in which only a subgroup of people who are legal 
residents and eligible to vote, could vote. I would like to be certain 
that we provide you with written testimony, some of which is al- 
ready in my statement — of the long, written statement — on this 
matter, and if further clarification is desired by the committee, we 
would be happy to respond in writing. I don’t want to confuse the 
issue with a potential misstatement by myself. 

Let me take advantage of what appears to be just a few more 
seconds to state one more thing that is very obvious to me, and 
that is the enormous energy, intellectual capacity, and determina- 
tion that has been applied to the months of negotiations in which 
I have been engaged in and applied by yourself, Mr. Underwood, 
and by the Governor of Guam, Mr. Gutierrez. The two of you have 
been extraordinary, both in your determination to push this issue 
forward and in the intellectual depth to which you have taken this 
matter. You have taught me a great deal; I have learned a great 
deal, and I have great respect for both of you. 
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Mr. Underwood. Well, I appreciate those very kind words, and 
I would be less than candid if I didn’t say that the Federal bu- 
reaucracy matched this intellect and this energy going in the oppo- 
site direction, perhaps with greater success — apparently. 

Mr. Garamendi. I’ll let you 

Mr. Underwood. But I certainly have some questions for the 
record. I just want to reiterate again that the issue of Chamorro 
self-determination, the indigenous people of Guam who were the 
people that were colonized in the case of Guam, will never go away 
until it’s fully resolved in one way or another. And one way or an- 
other, that exercise will occur. 

I have to reiterate my strong concern about the manner in which 
the administration has taken this position, but I will say that you 
have left the door open, and I’m happy that there is the door open 
now. You may just have to be careful that there are going to be 
hundreds of people running through that door. 

Mr. Garamendi. Well 

Mr. Underwood. Thank you. 

Mr. Hill. I thank the gentleman. I would remind members of the 
committee that Mr. Garamendi does have to leave for an airplane, 
and I would remind all members that they can submit questions 
for the record. 

Mr. Abercrombie. 

Mr. Abercrombie. Yes, thank you very much. Mr. Garamendi, I 
appreciate that you’re going to have to leave shortly, but I think 
there are some questions here with regard to Commonwealth that 
should be on the record now, and folks should hear it as quickly 
as possible. 

There are parallels to the difficulties in Puerto Rico here. I’m 
glad this hearing is being held today because I think it points out 
how you cannot write a definition of Commonwealth to suit your- 
self, and I think this is one of the problems that is not fully under- 
stood in Puerto Rico. I agree with you, I believe, if I understand 
you correctly. Legally binding the Congress or the executive branch 
to seek the consent of the Commonwealth Government — that’s one 
of the objections you have, right? 

Mr. Garamendi. One of the serious problems we have is 

Mr. Abercrombie. Yes. You cannot — the Congress is never going 
to acquiesce to allowing someone else to determine whether or not 
they want to acquiesce or concede to what the United States wants 
it to do if they, in fact, are citizens and going to have a relationship 
in a Commonwealth, right? 

Mr. Garamendi. That is a fundamental issue. 

Mr. Abercrombie. It’s not only an issue of policy, but it’s prob- 
ably one of constitutionality, is it not? 

Mr. Garamendi. That is the assertion of this administration. It 
is a constitutional issue, and it’s one that is very difficult to over- 
come. 

Mr. Abercrombie. So if 100, if H.R. 100 addressed that issue 
and eliminated that, that would eliminate one of the problems, 
right? 

Mr. Garamendi. That is correct. If the 

Mr. Abercrombie. OK, thank you. You don’t have to expand. 
You can expand later, but I realize you’re short of time. But the 
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short answer is that that is a stumbling block; if that’s removed, 
then it makes the objections much less high in profile, right? 

Mr. Garamendi. That is correct. 

Mr. Abercrombie. OK, again; then the second thing — on pro- 
viding for the vote with the Chamorro people. Having come from 
a State and having served in a legislature which consciously put 
forward a constitutional amendment allowing Hawaiians to vote 
and excluding people who were not Hawaiians to vote, with every- 
body voting to do that — in other words, I was in a legislature that 
voted to do that. I consciously excluded myself from being able to 
vote for trustees of the Office of Hawaiian Affairs in recognition of 
the fact that the indigenous people of Hawaii deserved an oppor- 
tunity to resolve all the issues — social, cultural, economic, et cetera. 
And we are not only surviving, but I think this process is going to 
work through. 

If we can construe in H.R. 100 something where that does take 
place, because my information is that virtually all of the people 
there before 1950 have some Chamorro origin. Now there might be 
some who don’t. I don’t know — 1,000 or 2,000, whatever it is — 
they’d be in the same category as I am. Maybe they’re Haoles — I 
don’t know — ^which is a Hawaiian word for — ^has come to mean — it 
usually meant strangers; it’s now come to mean Caucasians, gen- 
erally preceded by a couple of colorful Angle-Saxon adjectives — 
[Laughter.] But there’s no great harm done; we can work on it. If 
an acceptable formula could be worked out there — ^because Mr. 
Underwood is quite correct; the issue has to be resolved — might 
you find yourself more amenable on that issue? 

Mr. Garamendi. We attempted to find a way of resolving this in 
a non-Governmental-sponsored vote, and that’s what I had pro- 
posed. 

Mr. Abercrombie. Well, just for today’s hearing, Mr. Garamendi, 
and for Mr. Chairman, I do recommend that we maybe take a look 
at the history of the establishment of the Office of Hawaiian Affairs 
in Hawaii as a possible — not necessarily a model, but at least a 
method that was arrived at which apparently has been able to 
achieve constitutional authority; it hasn’t been challenged. And 
maybe we could do some modification of that and find it applicable 
here. 

Mr. Garamendi. One of the fundamental points in my testimony 
is that this administration believes it is wise and a fruitful policy 
to continue discussions with the people of Guam through their 
elected representatives and those who they choose to represent 
them in these matters. Certainly the issue you raised could be con- 
sidered. There are very serious constitutional issues surrounding 
this particular issue, and we would be happy to share with the 
committee the views of the constitutional lawyers in the Depart- 
ment of Justice on these matters, including the issue — the proposal 
that you made. 

Mr. Abercrombie. Thank you; I appreciate that. I’m just pre- 
senting for you, Mr. Chairman, that I don’t think this is necessarily 
insurmountable if people of good faith and good will work at it. 

Finally, Mr. Garamendi, I think I agree with the positions here 
about transferring control of the adoption and enforcement of im- 
migration and labor policies and the application of Federal policies. 



29 


If the Commonwealth takes place, my position would be, and I pre- 
sume your position and I presume the constitutional position would 
be — and I’m almost certain that the Congress would have this — if 
you’re going to have Commonwealth status, then all Federal laws 
are going to be applicable. You’re not going to pick and choose, es- 
pecially where labor laws and the rest are at issue. That’s what the 
Marianas are going to find out real quick, that you don’t start 
claiming U.S. citizenship and then say, not necessarily for those we 
don’t like or those we want to exploit. 

Mr. Garamendi. The position that we have is that there are 
unique circumstances in Guam, as in States, and those cir- 
cumstances may require or suggest that a law be modified to deal 
with the uniqueness of those circumstances. We think that’s 
appropriate 

Mr. Abercrombie. That’s fine. 

Mr. Garamendi. [continuing] and it’s certainly up to Congress; 
you do it all the time. 

Mr. Abercrombie. Sure. 

Mr. Garamendi. And that, we think, is an appropriate way to go. 
With regard to labor issues, there is an extensive discussion of this 
in my written testimony. If you have further questions. I’d be 
happy to try to answer them. 

Mr. Abercrombie. Yes, I did read through that, and I appreciate 
that. But as a general rule, your position is is that Federal law is 
applicable — period. 

Mr. Garamendi. To the extent that Congress desires it to be, yes. 

Mr. Abercrombie. OK; thank you very much. I might say then, 
in conclusion, Mr. Chairman, that I think it’s laid out fairly clearly 
here as to what we have to do and where we have to go, and I 
would say, in the end, that it has to be very, very clear to the peo- 
ple of Guam, just as I think it is being made clear to the people 
of Puerto Rico, that Commonwealth does not mean you get to act 
like an independent nation when it suits you, and then claim all 
the full rights and privileges of U.S. citizenship when it suits you. 

Mr. Hill. I thank the gentleman. The gentleman’s time has ex- 
pired. I would recognize Ms. Smith. 

Mrs. Linda Smith. Thank you, Mr. Chairman. Has this witness 
been sworn in? Have these witnesses been sworn in? 

Mr. Hill. No, they have not. 

Mrs. Linda Smith. Could you do that? 

Mr. Garamendi. Mr. Chairman, I’m certainly happy to do that. 
I assume that every statement I make is taken to be accurate and 
truthful to the extent I know it, and subject to all the rules of this 
Congress whenever I speak here. 

Mr. Hill. If the gentlelady — Mr. Garamendi does have to leave, 
and 

Mrs. Linda Smith. OK. I think his statement, if that would be 
taken down for the record, would be fine. 

I guess what I’m wanting to ask about is to the Secretary — the 
questions. I have been very disturbed at the Guam Governor’s 
statement that money helped grease the skids for the change in 
policy with Guam. It is a problem that has troubled me, and often 
there was implication that money did pass for policy with Guam. 
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So I would like to ask you just three questions, and just a yes or 
no is fine. 

Were you at any time contacted by Don Fowler or anyone else 
at the Democrat National Committee on Guam Commonwealth 
issues, and if so, how and when? 

Mr. Garamendi. Your question goes to the Guam Commonwealth 
issues and the specifics of the negotiations. 

Mrs. Linda Smith. Yes. Were you contacted by Don Fowler from 
the Democrat National Committee on Guam Commonwealth 
issues? 

Mr. Garamendi. I would prefer to give you a written reply to 
that question so as to be quite accurate. My process in this was 
over a 2-year period, and I want to be accurate in my statement 
so I will provide you with a written reply. 

[The information referred to follows:] 

Mrs. Linda Smith. OK; then I will give you others. Did you at 
any time during your tenure as negotiator discuss with anyone or 
correspond with anyone about the impact of Guam Commonwealth 
decisions on the Presidential campaign? 

Mr. Garamendi. No. 

Mrs. Linda Smith. Did you at any time during your tenure as 
negotiator discuss or correspond about political contributions with 
anyone, including but not limited to the Governor of Guam, anyone 
from the Guam Commission on Self-Determination, or their lob- 
bying firm, Brady or Berliner? 

Mr. Garamendi. If your question goes to the issue of whether I 
was involved in any solicitation of contributions or had any role in 
any contributions that were made, the answer is no. If the question 
is broader — did I ever talk to anybody about contributions? — there 
were newspaper articles about that, and I certainly discussed those 
newspaper articles with my staff. 

Mrs. Linda Smith. Would you put that in writing, also, and the 
connection to your position and how you separate your position 
from those particular discussions? There is a great amount of con- 
cern with this administration and the money flowing for foreign 
policy, and so I am concerned about this. And it makes it very dif- 
ficult to look at any decision in light of this. Thank you. 

[The information referred to follows:] 

Mr. Peterson, [presiding] Any other members wish to question? 
Mr. Kildee. 

Mr. Kildee. Just one question; I know you have to leave. Aside 
from the status of Guam as a whole, what is the administration’s 
position on a special status for the Chamorro people, similar to the 
sovereignty and territorial integrity of federally recognized Indian 
tribes on the mainland? 

Mr. Garamendi. We have not explored that issue, and at this 
point there is no policy about that. 

Mr. Kildee. So you would have no — you’re not on record of hav- 
ing any objection to, say, the Chamorro people having sovereignty 
similar to that of the 500 

Mr. Garamendi. I do not want you to misconstrue my answer. 
My answer was, we have not considered that and we have no posi- 
tion. 

Mr. Kildee. But you have not rejected it, either. 
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Mr. Garamendi. We have no position either for or against it. We 
have not considered that issue. 

Mr. Kildee. Could you comment on that type of status, where 
the Chamorro people would have a sovereignty and a territorial in- 
tegrity similar to the over 500 sovereign tribes on the mainland? 

Mr. Garamendi. I would defer my comments and present them 
to you in writing. This is a complex issue on the mainland and cer- 
tainly would be even more so in one of our territories, a Pacific Is- 
land territory. 

Mr. Kildee. It’s not that complex. 

Mr. Garamendi. It would deserve a written response and a 
thoughtful response, which I’m not prepared to give you today. 

Mr. Kildee. It’s not really that complex on the mainland. It 
dates back to 1789 and our Constitution, and dates back to 1832 
when Justice John Marshall said that the natives on the continent 
were sovereign nations. And so it’s long in our history, and the 
Constitution itself recognizes three sovereignties. It talks about for- 
eign nations, the States, and Indian tribes, and then John Mar- 
shall, in his famous 1832 decision, clearly outlined the real sov- 
ereignty of the Native American tribes in the mainland. 

Mr. Garamendi. Your understanding of American history on this 
matter is obvious. This is a complex issue. Guam is considerably 
different in its history and in its acquisition than other parts of 
America, and certainly different and came substantially after Mr. 
Marshall’s statement on these matters. As it applies, I am uncer- 
tain. It would be inappropriate for me to give you a response other 
than what I have said, which is it is complex; it deserves a full 
analysis, and I will present you with an analysis in writing from 
this administration. 

[The information referred to follows:] 

Mr. Kildee. I really would suggest, in the meantime, before you 
prepare the answer, to read Worcester v. Georgia and John Mar- 
shall’s decision because it has some very profound statements on 
sovereignty, and that was issued by John Marshall — ^Worcester v. 
Georgia — in August 1832. 

Mr. Garamendi. I would happy to receive from you your 
thoughts, in writing or otherwise on this matter, and your obvious 
legal analysis which you have done. 

Mr. Kildee. Thank you very much. Thank you, Mr. Chairman. 

Mr. Garamendi. Thank you. 

Ms. Christian-Green. Mr. Chairman? 

Mr. Garamendi. Mr. Chairman, I really must leave. 

Mr. Peterson, [presiding] You must leave — OK; we’ll excuse Mr. 
Garamendi. 

Mr. Garamendi. I’m about to really mess up California water 
policy if I miss this airplane. 

Mr. Peterson. OK; please feel free to leave. 

Mr. Underwood. 

Mr. Underwood. Thank you very much, Mr. Garamendi, and I’m 
sorry that we’ve delayed you more, but I just wanted a rejoinder 
to the point made by Mr. Kildee. This doesn’t involve you directly. 
The issue of 

Mr. Garamendi. May I take leave? 

Mr. Peterson. Yes; go, go. 
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Mr. Underwood. I think the issue of the Chamorros becoming 
a tribe in the sense that Native American tribes have sought tribal 
sovereignty is best resolved through the issue of Chamorro self-de- 
termination, and that’s really an issue which is a core part of the 
draft Commonwealth Act. And I would certainly invite every per- 
son who is here representing Guam, all of them are Chamorros 
themselves except for maybe two or three, to put that question into 
their testimony, whether they really are seeking this status or not. 

I must confess that this is a red herring issue. The issue of how 
the Chamorro people see themselves is rather clear. It is embodied 
in this Act. People want to get on with the exercise of Chamorro 
self-determination. I have never heard of any reputable person 
from Guam stand up and say that the Chamorro people are seeking 
tribal status and seeking any kind of reservation on the island of 
Guam. We see the exercise of Chamorro self-determination as in- 
distinguishable between the Chamorro people and the island of 
Guam. 

Thank you. 

Mr. Peterson. Thank you. At this time we will call upon Allen 
Staymen, Director, Office of Insular Affairs, U.S. Department of the 
Interior, to share with us his testimony. 

STATEMENT OF ALLEN STAYMEN, DIRECTOR, OFFICE OF 
INSULAR AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR 

Mr. Staymen. Thank you very much, Mr. Chairman. I ask that 
my statement on S. 210 and H.R. 2370, the other two bills on the 
agenda today, be made a part of the record, and I will quickly sum- 
marize. 

Mr. Peterson. Without objection. 

Mr. Staymen. Except for sections 7 and 10, the administration 
supports enactment of S. 210. My written statement details several 
technical and clarifying amendments to the bill, and I would like 
to highlight those which are most significant. 

On section 1, regarding food assistance to the communities af- 
fected by the tl.S. nuclear weapons testing program in the Mar- 
shall Islands, we believe additional language is needed to deal with 
the procedural constraints of determining baseline population esti- 
mates for these communities and obtaining additional appropria- 
tions. 

On section 4, regarding excess lands on Guam, the administra- 
tion seeks modifications to resolve several concerns. First, changes 
to ensure that those Federal agencies that have been legitimately 
using DOD lands for the 2-year period prior to the time the land 
is declared excess will be able to continue those uses. Second, that 
the definition of refuge be clarified to read, quote, “overlay compo- 
nent of the refuge”, close quote, because refuge lands, per se, are 
not subject to administrative transfer or the Federal Property Act. 

Third, that the phrase at the end of subsection (c) that states, 
quote, “to the extent that the Federal Government holds title to 
such lands”, close quote, be deleted. This phrase is misleading. Ob- 
viously, if the Federal Government does not own land, it cannot be 
accessed or subject to the provisions of this bill. 

Fourth, the definition of public purpose needs to be clarified. It 
might be argued that by referencing the public benefit definition of 
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the 1994 Guam Excess Lands Act, with its congressional review of 
a Guam lands use plan, there is a possibility that subsequent 
transfers of lands to private parties could be found to be within the 
definition of public purpose. We recommend that the definition of 
public benefit, incorporated by reference to the 1994 Act, include 
only those purposes specifically enumerated in that Act. 

Fifth, we would like to clarify that any conservation protections 
on excess land would remain in effect pending congressional action 
pursuant to subparagraph (d)(3)(E). This is a concern, because the 
agreements between the Fish and Wildlife Service and the Depart- 
ment of Defense automatically terminate upon transfer of the land 
to any other party. We do not believe it was the intent to have 
these conservation protections lapse as the result of the transi- 
tional transfer of lands to the GSA. This amendment is essential 
to maintain the status quo with respect to conservation protections 
until either the Government of Guam and the Fish and Wildlife 
Service have reached an agreement on its future disposition, or the 
Congress Acts. 

The administration has no objection to H.R. 2370, but we do have 
clarifying amendments detailed in my written statement. I’m 
pleased to respond to any questions you have on these two bills. 

Mr. Peterson. Yes, Mr. Staymen. First, there are a number of 
provisions in S. 210 affecting the freely associated States, including 
the majors, to help those communities affected by U.S. nuclear test- 
ing. The U.S. established trust funds for their radiological clean-up 
of nuclear materials on affected islands, which involves the Depart- 
ment of the Interior. Since the people of these and affected islands 
must remove the nuclear contaminants in order to be able to safely 
resettle, where would you recommend the radioactive materials be 
stored? 

Mr. Staymen. In fact, Mr. Chairman, most of the scientific re- 
search that has been done on the resettlement of those islands sug- 
gests that the material does not have to be removed. The problem 
is not so much direct exposure from people living on those islands; 
it’s the dose which they would get from eating the food grown on 
that island. Research has shown that if the islands are treated 
with normal potassium fertilizer, that the plants will not absorb 
the radioactive elements in nearly the proportion that they would 
without such treatment, so that the dose which a person gets sub- 
sequent to a fertilizer application is on the order of one-tenth of 
what they would get before. In other words, there could be a 90 
percent reduction in the effective dose to individuals without any 
removal of soil. 

Nevertheless, some of the islands have prudently decided to do 
a limited scrape in those areas where housing would be built and 
children would be playing. And my understanding is, those soils 
are anticipated to be used in construction for things like bridges 
and breakwaters where they will essentially be out of the way from 
regular use. 

But the levels of radioactive materials and the dose that cur- 
rently exists on those islands — I think it’s fair to say-it’s right on 
the fence on whether or not it is a health concern or not. But it’s 
prudent that they do the scrape, and it’s prudent that they do the 
potassium treatment. 
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Mr. Peterson. Any other questions? Mr. Underwood. Oh — Mr. 
Faleomavaega. 

Mr. Faleomavaega. Thank you, Mr. Chairman. Mr. Staymen, I 
assume you’re going to be answering questions concerning Mr. 
Garamendi’s earlier statements. Or are you just going to be re- 
sponding to 

Mr. Staymen. That’s right; I’m just authorized on these two bills. 

Mr. Faleomavaega. All right. I do have a couple of questions on 
the earlier statements that Mr. Garamendi made concerning H.R. 
100. He mentioned there were some constitutional problems affect- 
ing the relationship between Guam and the United States, and I 
wanted to ask you — this may be an exercise in futility, but I think 
there are some problems that I have with his statement about con- 
stitutional issues here. 

As you know, under the United Nations there is a category called 
non-Self-Governing Territories, and you’re also aware of the fact 
that Guam, the Virgin Islands, and American Samoa are listed 
under that classification as non-Self-Governing Territories. Now, on 
the other hand, the word “territories” under provisions of the Fed- 
eral Constitution provides for the plenary authority that Congress 
has over territories. But there are several classifications of terri- 
tories, and let me share with you a couple of them. 

Guam, Puerto Rico, Virgin Islands, and American Samoa are all 
unincorporated territories. Now American Samoa is the only terri- 
tory that is both unincorporated and unorganized. Now my under- 
standing is that territories are such that not all the provisions of 
the Federal Constitution apply to these certain classifications given 
to territories. Now we all Imow that territories that have now be- 
come States were all incorporated territories, at least according to 
the insular cases the Supreme Court has held on that, that eventu- 
ally they would become States. Well, none of these territories, I 
don’t think, has any chance — with the exception of my friend from 
Puerto Rico — on the question of Statehood. 

My question on the constitutional issues is that where does it say 
that there’s a conflict in the Constitution, given the fact that Guam 
is under this classification as a non-Self-Governing Territory, 
where not all of the provisions of the Federal Constitution apply? 

Mr. Staymen. I will have to take your question back for Mr. 
Garamendi to answer in writing, Mr. Congressman. 

Mr. Faleomavaega. Now, if I’m correct in listening to Mr. 
Garamendi’s reasoning, it is that the territorial clause of the Fed- 
eral Constitution applies absolutely to Guam, the Virgin Islands, 
and American Samoa. Am I correct in that? 

Mr. Staymen. That’s my understanding of the administration’s 
position, yes. 

Mr. Faleomavaega. OK. And if this is so, then why are we listed 
under the United Nations classification as a non-Self-Governing 
Territory? Well, anyway I 

Mr. Staymen. The actions of the United Nations don’t nec- 
essarily have to be coordinated with the actions of the U.S. Federal 
Government. I think the dilemma is that all of us here and all of 
you there have to swear to uphold the provisions of the U.S. Con- 
stitution. 
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Mr. Faleomavaega. The dilemma is that the right of self-deter- 
mination is the issue that is still pending among these non-self- 
governing territories. 

Mr. Staymen. Again, I’ll have to take your questions back and 
have Mr. Garamendi in writing. 

Mr. Faleomavaega. I would appreciate a clarification of that 
issue. 

Mr. Staymen. Certainly. 

Mr. Faleomavaega. On your testimony on Senate bill 210, can 
you explain a little more about section 8 of the bill that provides 
the current responsibility of the President to report to Congress on 
the impact of the Compact of Free Association? Are we having any 
problems with the compact provisions? What is this for? 

Mr. Staymen. The reason for this is that under the terms of the 
compact, the administration has to submit a report to Congress an- 
nually with respect to the impact which the compacts have had on 
the U.S. territories and on Hawaii. The procedure for developing 
and submitting those reports has been, I think it’s fair to say, very 
contentious and difficult. The administration has to develop infor- 
mation about the impact of Micronesians in the islands, and nec- 
essarily must go into the islands and conduct censuses and develop 
data. It’s been very difficult to obtain that data. 

We generally believe that the islands themselves are in a much 
better position to evaluate and report on what the impact of Micro- 
nesians coming into the community is than is the Department of 
the Interior back here in Washington. Our hope is to work closely 
with them and continue to financially support — and if necessary 
with Federal technical assistance — support them in developing that 
information, then we would pass that on to Congress. 

Mr. Faleomavaega. And I don’t want to put you in a situation 
where you have to say something on behalf of Mr. Garamendi, but 
I just wanted to know about — ^where are we in our current negotia- 
tions with the Commission on Guam, as far as H.R. 100 is con- 
cerned? Are we about 10 percent into the process? I said earlier 
that we haven’t even moved an inch, and correct me if I’m wrong 
in my humble opinion of where we are right now, but are we about 
30 percent complete in our current negotiations with the leaders of 
Guam? Can you 

Mr. Staymen. I’m sorry; again. I’m going to have to refer to him. 

Mr. Faleomavaega. OK. 

Mr. Staymen. I’m not a part of that process. 

Mr. Faleomavaega. You mentioned there were two sections in 
Senate bill 210 that the administration does not support? 

Mr. Staymen. Right; those are the two sections 

Mr. Faleomavaega. Which sections are those, again? 

Mr. Staymen. I believe it’s 7 and 10, which establish two Presi- 
dential commissions, one with respect to the Virgin Islands, one 
with respect to Samoa, to study their future economic development. 
The administration supports the notion that we should have stud- 
ies and that both Samoa and the Virgin Islands are confronted 
with serious economic development challenges, but we think that 
can be done through existing authorizations, and the Presidential 
commission is not the appropriate institution. 
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Mr. Faleomavaega. I know we discussed the issue on this ear- 
lier, Mr. Staymen, saying that the administration does not like a 
proliferation of Presidential commissions, but it’s OK to have a 
Presidential commission on the study of gaming — gambling, but 
when it comes to territories, the administration does not feel that 
we should have the same status in looking into the serious, serious 
economic issues facing both the Virgin Islands and American 
Samoa. 

Mr. Staymen. That’s correct. 

Mr. Faleomavaega. Thank you, Mr. Chairman, and I’d like to 
ask unanimous consent, Mr. Chairman, for my statement to made 
part of the record. 

Mr. Peterson. Without objection. 

Mr. Faleomavaega. Thank you. 

[The prepared statement of Mr. Faleomavaega follows:] 

Statement of Hon. Eni F.H. Faleomavaega, a Delegate in Congress from the 
Territory of American Samoa 


Mr. Chairman: 

Thank you for calling this hearing on three bills which will have a direct impact 
on our U.S. territories. Before I begin my testimony, I want to welcome our distin- 
guished guests to the hearing room today. To Senator Akaka and my colleagues in 
the House, I say thank you for taking the time to testify this morning. To Deputy 
Secretary Garamendi, I understand that you have a plane to catch this morning, 
and I appreciate your willingness to appear before us today given the time con- 
straints. 

To those who have travelled for days to get here from Guam, I welcome you to 
Washington, DC. I know it is expensive to come here and I appreciate the commit- 
ment in time you have made to testify today. I wish we could provide more time 
for each of you to speak, but with 20 witnesses scheduled to testify this will be a 
lengthy hearing, and I trust you understand our reasons for limiting the time af- 
forded each person to testify. 

Mr. Chairman, I do not want to use a lot of our time with a statement this morn- 
ing. We are considering three bills which together address many of the pending 
problems in our territories. Perhaps the most controversial of the legislation is H.R. 
100, the Guam Commonwealth Act. 

I commend my friends in Guam who have been working on their political self-de- 
velopment. Like the people of Puerto Rico, trying to define a new relationship with 
the United States is a difficult and time-consuming undertaking. In Puerto Rico, the 
key topic of discussion is which of three statuses to choose. Guam appears to be 
moving toward that discussion also, and while I am a co-sponsor of H.R. 100 and 
support many of its provisions, I also know there are many controversial provisions 
which will need to be addressed before this bill can move forward. 

The Guam Judicial Empowerment Act, H.R. 2379 is almost a technical correction, 
and I hope we can incorporate that provision into legislation containing portions of 
S. 210 which fall within the Committee’s jurisdiction, and move them all forward 
early next year. 

S. 210 contains a provision to create a Presidential Commission to assist with the 
economic development of American Samoa. As I am sure Deputy Secretary 
Garamendi is aware, I have been exploring alternatives with officials of the Depart- 
ment of the Interior to move this project forward, and I hope the Department re- 
mains committed to providing this assistance. 

Thank you again, Mr. Chairman. I look forward to hearing the testimony this 
morning. 

Mr. Peterson. Any further questions for Mr. Staymen? Mr. 
Underwood. 

Mr. Underwood. I know we discussed this earlier, Mr. Staymen. 
I have a number of questions that I’d like to ask for the record for 
S. 210, and I would like to ask you to stay, but I really want to 
get an opportunity for the three Governors to speak. Right now it’s 
2:20 in the morning on Guam, and the first panel from Guam are 
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actually the people that certainly the committee is most interested, 
I think, in hearing, as well as the people back home. So, I would 
request that you stay and we could bring you back up and ask 
some questions. 

Mr. Staymen. That’s fine by me. Congressman. 

Mr. Underwood. Thank you. 

Mr. Peterson. We thank the gentleman. Any other further ques- 
tions for Mr. Staymen? 

Mr. Ortiz. Mr. Chairman? 

Mr. Peterson. Yes. 

Mr. Ortiz. I would like to include my statement for the record 
with unanimous consent. 

Mr. Peterson. Without objection. 

[The prepared statement of Mr. Ortiz follows:] 

Statement oe Hon. Solomon P. Ortiz, a Representative in Congress from the 

State of Texas 

I want to thank Chairman Young and Ranking Member Miller for holding this 
hearing today on legislation to establish the Commonwealth of Guam. 

This is a significant step in the process for Congressional review of Guam Com- 
monwealth, and I want to commend my friend from Guam, Congressman Robert 
Underwood, for his work in bringing this legislation before us today. 

It is obvious that the people of Guam and their political leadership remain com- 
mitted to pursuing Guam Commonwealth status. 

After years of work, they endorsed Commonwealth in 1982, and the Draft Guam 
Commonwealth Act in 1987. Since then, they have been in negotiations with the 
United States to change their political status. 

This is a step which will have an absolute impact on their relationship with the 
Federal Government. The people of Guam should be commended for their 
committment to what has been a long and demanding process. 

I am looking forward to hearing the perspectives of our participants and their ac- 
counting of the progress toward Commonwealth. 

It is important to assert Congressional oversight of this process and resolve the 
issue of Guam’s history, as well as it’s future. 

Thank you Mr. Chairman. 

Ms. Christian-Green. Mr. Chairman? Mr. Chairman? 

Mr. Peterson. Donna. 

Ms. Christian-Green. I’d also ask that my statement be in- 
cluded for the record. 

Mr. Peterson. Without objection. 

[The prepared statement of Ms. Christian-Green follows:] 

Statement of Hon. Donna M. Christian-Green, a Representative in Congress 
FROM the State of Virgin Islands 

Thank you Mr. Chairman for the opportunity to make these opening remarks. 

Mr. Chairman and my colleagues, this is a day for all Americans to be proud. 
More than 10 years after overwhelmingly voting to become a U.S. Commonwealth, 
the people of Guam are finally getting a hearing on what blueprint they have cho- 
sen for their future relationship with the United States. 

Let us join then in celebration of this first step of self-determination and pledge 
to continue to support their efforts to see the completion of this process before the 
100 anniversary of the Guam joining the American family. 

I want to welcome my fellow islanders from Guam who, by your numbers and 
presence here today after traveling from so far away, demonstrates your strong sup- 
port for your Guam Commonwealth Act. 

I thank you for your commitment and say that I will do all I can, as a member 
of this Committee, to support you in getting the Guam Commonwealth Act enacted 
into law. 

I am pleased to see that three of Guam’s Governors have joined together in a bi- 
partisan show of support for their island’s future political status to be here today. 
Welcome Governors. We are pleased to have you with us today. 
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I am also very pleased to welcome my colleagues from the House and the Senate, 
along with the former Representative from Guam, a previous long time member of 
this Committee, the Honorable Ben Blaz. 

Mr. Chairman, the people of Guam have been a territory of the United States 
since 1898. They have been seeking to become a U.S. Commonwealth for almost 10 
years. In my view, this has been more than enough time for this body and the Ad- 
ministration to have come to some agreement in getting this process completed. 

To my colleagues and the representatives from the Administration who may be 
concerned about our ability to grant Guam control over immigration, input into the 
application of Federal laws, or the authority to enter into international agreements, 
I say don’t let your concerns prevent you from doing what is right. I believe we have 
a responsibility to do all that we can to provide Guam these articles of respectful 
political rights and full self government. 

Nothing less than these rights should be afforded to Guam or any of the other 
insular areas should they choose to remain part of the U.S. family — like Guam 
has — without the opportunity for statehood. 

In conclusion Mr. Chairman, I want to say a few words about the third bill that 
is on the agenda of today’s hearing, S. 210. 

S. 210, as it came to the House from the Senate, contains four provisions per- 
taining to my district, the U.S. Virgin Islands. Because of their urgency importance 
to the economy of the V.I., two of the provisions were added on to another bill which 
I hope will very shortly be signed into law by the President. The remaining two Vir- 
gin Islands provisions in the bill do not currently enjoy the level of support that 
makes their consideration in order at this time. 

I want to once again thank Chairman Young and Ranking Member Miller for 
their assistance in moving the two economic provisions of S. 210 that are so very 
important to the Virgin Islands. 

While S. 210 encompasses almost all of the U.S. Insular Areas, this hearing and 
this day belongs to the people of Guam and their quest for Commonwealth. 

Mr. Chairman the Congress is empowered under the U.S. Constitution to make 
all decisions on the future political status of the U.S. territories. To this end, the 
people of Guam have made their choice. We should respect Guam’s decision and ex- 
ercise our constitutional authority to make their choice a reality as expeditiously as 
possible. 

It is time that we act. The people of Guam deserve no less. 

Mr. Peterson. We thank you, and we’ll call upon you a little 
later then. 

Mr. Staymen. Thank you. 

Mr. Peterson. Before we bring the next panel up, I’d like to rec- 
ognize former Delegate, Ron DeLugo, from the Virgin Islands. We 
welcome you here today. If you could stand so you could be recog- 
nized. 

[Applause.] 

We are very thankful you could come, and we hear you were sub- 
committee chair prior and did a fine job. 

At this time I will call upon Mr. Underwood, the Delegate from 
Guam, to introduce our next panel of very esteemed witnesses. 

Mr. Underwood. I thank you, Mr. Chairman, and before I do 
that I would certainly like to add my own words of welcome to Con- 
gressman DeLugo. For the time that he was here, he certainly 
helped me a lot in terms of understanding the operations of this 
committee, and has always been a long and steadfast friend of 
Guam. And we certainly appreciate his interest, his continuing in- 
terest, and continuing leadership on issues pertaining to the insu- 
lar areas. 

I also have and would like to add a statement from Senator 
Inouye and Representative Patrick Kennedy, and also Bob Smith. 
They’ve asked me if I could enter their statements into the record 
on behalf of this legislation. 

Mr. Peterson. Without objection. 

[The prepared statement of Senator Inouye follows:] 
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Statement of Hon. Daniel K. Inouye, a Senator in Congress from the State 

OF Hawaii 

I appreciate this opportunity to share my thoughts with you on H.R. 100 and the 
very important issue of Guam’s interest in achieving commonwealth Status. The 
people of Guam have stated their desire and goal, and it is my hope that the Con- 
gress and the Executive branch can work with Guam’s representatives to achieve 
that goal. 

The relationship between Guam and the United States is one that stretches back 
nearly 100 years. During this period, we have witnessed two world wars and several 
regional conflicts. The United States as a whole and Guam in particular experienced 
tremendous losses during these periods. However, together, we have always been 
able to endure difficult times and overcome adversity. Through our shared experi- 
ences, Guam and the United States have forged an important relationship based on 
trust and mutual cooperation. Like any longstanding relationship, periodically 
changes must be made to ensure the health of both of both parties involved. It is 
the prospect of political change that brings us here today. 

Naturally, the political status of one’s homeland is an area of concern and impor- 
tance. In 1987, after years of deliberation and public discussion, the people of Guam, 
in two separate plebiscites, voted in favor of making Guam a commonwealth of the 
United States. In February 1988, this document, the Guam Commonwealth Act, was 
submitted to Congress for consideration and has been introduced in four consecutive 
Congresses since — the 100th through the 104th. 

The 1987 plebiscites have made clear the preference of the Guamanian people 
that Guam become a commonwealth of the United States. However, the fact that 
here in the 105th Congress we are once again considering the political status of 
Guam illustrates the difficulty and complexity of the issues involved. While self-de- 
termination is the right of all people, greater union with the United States requires 
greater adherence to our Constitution. It is at this juncture that there have been 
disagreements between the Administration, both past and present, and the terms 
of commonwealth as stipulated by the Guam Commonwealth Act. While some of 
these issues are still unresolved, I am hopeful that continued discussion between the 
people of Guam and the U.S. Government will produce a mutually agreeable settle- 
ment. 

The Guamanian people have overwhelmingly voted in favor of a greater union 
with the United States. It is a great compliment and honor to America that the peo- 
ple of Guam would desire their future to be inseparably tied to our own. I am con- 
fident that the Federal Government and the government of Guam will continue to 
move forward and resolve any differences that prevent Guam from becoming a com- 
monwealth of the United States. Let us continue to build on the foundations of trust 
and cooperation that have already been established and move forward into the fu- 
ture. 

[The prepared statement of Mr. Kennedy follows:] 

Statement of Hon. Patrick J. Kennedy, a Representative in Congress from 
the State of Rhode Island 


Mr. Chairman, 

I want to thank you for holding this important hearing to determine the political 
status of Guam. 

I want to welcome Governor Gutierrez and all the witnesses from Guam who have 
travelled a long way to be here with us. To me your participation sent this govern- 
ment a signal that the people of Guam are serious about resolving their political 
status. 

For 100 years the people of Guam have been a part of United States. Its citizens 
have shared in our times of national triumph and struggle. 

During the World War II the people of Guam endured the atrocities of military 
occupation and many people still bear those scars today. Despite their pain, the peo- 
ple of Guam heroically assisted the Marines in retaking the Island and once again 
raising the flag of Democracy within its borders. 

Today, Guam is asking to continue the process of determining its permanent polit- 
ical status. They have waited long enough and it is high time our government got 
down to the business of letting this process go forward. 

To be sure, Guam’s political status as an unincorporated territory is in Congress- 
man Underwood’s terms “unsatisfactory.” Clearly, the current situation leaves the 
Island’s inhabitants disfranchised and in political limbo. 

I recognize that there is a complicated history with regard to the Island’s political 
status. I hope that some of the most common questions can be answered here. But 
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let me say that I firmly believe that it is the responsibility of this Congress to act 
decisively on this issue. 

We must help facilitate a process by which the people of Guam can exercise their 
right to self-determination. And in my opinion self-determination begins with the Is- 
lands historical inhabitants. 

The future of the Chamorro people depends upon the United States to take a lead- 
ership role in solving the Island’s political status. They have sacrificed much so that 
the United States may defend human rights abroad. 

We should not forget that it was from Guam that B-52 strikes against Iraq were 
launched in 1996 and it was Guam that took in the Kurdish refugees of the Persian 
Gulf 

Let us act decisively and set about a process that is mutually beneficial to both 
the United States and Guam. 

Let us commit ourselves to a process that ensures the freedom’s of our nation, and 
also respects the proud history of the Island. 

Thank you Mr. Chairman for your leadership and I am looking forward to work- 
ing with you as we continue this critical process. 

[The prepared statement of Mr. Bob Smith follows:] 

Statement of Hon. Robert F. (Bob) Smith, a Representative in Congress from 

THE State of Oregon 

Mr. Chairman, I would like to commend the gentleman from Guam, Representa- 
tive Underwood, for his excellent work on behalf of the people of Guam for bringing 
before this Committee H.R. 100, H.R. 2370, and S. 270. 

I am aware that H.R. 100, the “Guam Commonwealth Act,” is particularly impor- 
tant to the people of Guam in order to resolve their political status. Guam has been 
working diligently for the past decade to negotiate first with the Bush Administra- 
tion and most recently the Clinton Administration on an agreeable commonwealth 
status. To date, these efforts have not been fruitful. This hearing will serve the crit- 
ical role of allowing all of the issues to be brought out in the open for members of 
the Committee to evaluate for themselves. This is all the more critical because it 
is ultimately this Committee’s and Congress’ responsibility, working with Guam’s 
elected representatives, to decide Guam’s future. 

Mr. Chairman, I thank you for holding this important hearing and I would again 
like to commend Representative Underwood for his work on behalf of the people of 
Guam. 

Mr. Underwood. At this time it gives me very great pleasure to 
introduce the three Governors of Guam, the three living Governors 
of Guam. Guam has only had the opportunity to select their chief 
executive since 1970, and it’s been pretty much an even split since 
that time — I think maybe three Republicans and two Democrats — 
but I’m very proud to see that both parties are represented here 
this morning. 

We have with us former Governor Paul Calvo, who was chief ex- 
ecutive for one term; former Governor Joseph Ada, who was chief 
executive for two consecutive terms, and we have the incumbent. 
The Honorable Carl T.C. Gutierrez. As it is pretty much common 
in Guam, I can say with some assurance that I’m related to two 
of these gentlemen, one very closely, actually, and the other on 
both my mother’s and my father’s side. 

As to Governor Calvo, I don’t know if we’re related, but you’re 
older than me, and you probably know that we are somewhere 
along the line. But certainly it is with great pleasure that I intro- 
duce these three gentlemen — distinguished gentlemen — to the com- 
mittee, and I’ll leave it to you to call the first witness. Thank you. 

Mr. Peterson. I thank the gentleman from Guam. At this time, 
we’ll call upon Governor Gutierrez for his statement. 
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STATEMENT OF THE HONORABLE CARL T.C. GUTIERREZ, 
GOVERNOR OF GUAM 

Governor Gutierrez. Thank you very much, Mr. Chairman, and 
Buenas dias to the members of this Committee on Resources. 

Thank you for holding this hearing on H.R. 100, the Guam Com- 
monwealth Act. I say on behalf of the people of Guam and as chair- 
man of the Commission on Self-Determination, I am very honored 
to present testimony in support of democracy and defense of human 
dignity, and in defiance of the continued colonial status of Guam 
by the United States. 

The Guam Commonwealth Act embodies the political hopes and 
aspirations of the people of Guam. We are here to end the 19th 
century colonialism and to create a 21st century partnership be- 
tween Guam and the United States of America. We wholeheartedly 
embrace the principles of democracy, upon which this great Nation 
was founded. They mirror Chamorro principles of family and com- 
munity, which lie at the heart of our island way of life. Given the 
history of this Nation, I cannot imagine anyone, anyone in this 
room, defending colonialism. This great country, founded to end co- 
lonialism, can never justify the continued colonial rule of Guam. 

As events around the world constantly remind us, Mr. Chairman, 
once a people have tasted freedom there is no turning back. For us 
it is not a question of whether colonialism will end; it is simply a 
matter of when and how it will come to an end. The people of 
Guam, by virtue of our relationship with the United States over 
the past 100 years, have been able to witness, but not experience, 
true democracy. 

Democracy has been so close. It is taught, it is illustrated, and 
held up as the ideal. Yet, representative democracy does not exist 
in the Guam-United States relationship. We are frustrated, and we 
are losing patience. How much longer will we, American citizens, 
be denied our rights? As we approach a century under the Amer- 
ican flag, we are asking, when will the colonized people of Guam 
be granted the right of self-determination? And the time to act is 
now, Mr. Chairman. 

Today, we bring Commonwealth quest to you because Congress 
has the plenary power and responsibility under the Constitution to 
resolve this issue. We can work together now to forge a democratic 
partnership worthy of this great Nation, but if we delay, the spirit 
of cooperation may fade and a collaborative opportunity may be 
lost. The Commission on Self-Determination has submitted detailed 
analysis of the provisions of H.R. 100 and our assessment of the 
8 years of frustrating discussions with the executive branch pre- 
ceding this morning’s hearing. 

In my brief before you today, I would like to focus on the core 
issues and the core principles on which we can build a mutually 
respectful partnership. And let me start, Mr. Chairman, with an 
issue that I know is of concern to you and most of the members 
of this panel, one where I hope we will be able to find common 
ground — and I am speaking of mutual consent. 

I am pleased that our panel this morning includes former Gov- 
ernor Ada, who was instrumental in negotiations on mutual con- 
sent with former Special Representative, Mr. Heyman. They con- 
cluded an agreement on new language which affirms that our fn- 
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ture relationship cannot be altered without our mutual consent. It 
is essential that any Commonwealth Act adopted by Congress in- 
clude a mutual consent provision. 

A second core principle, undoubtedly the most misunderstood 
provision of the Draft Commonwealth Act, is Chamorro self-deter- 
mination. It is the inalienable right of the indigenous people of 
Guam to a process of de-colonization in accordance with inter- 
national standards, standards that the United States has agreed 
to. This is a right which all the voters of Guam, Chamorro and 
non-Chamorro alike, have endorsed through a plebiscite. It is a 
process which will be defined in the Guam constitution, which itself 
would be brought before all the people of Guam, and, subsequently, 
brought before this Congress. 

Mr. Chairman, I am confident that under your leadership we can 
uphold the principles of self-determination. 

The third principle, which gives the people of Guam meaningful 
participation in the Federal Government — today our participation 
is non-existent and it is wrong. There is no way that Washington 
can understand the impact of laws and regulations on an island 
community 10,000 miles away, notwithstanding the heroic efforts 
of our Delegate Underwood. Short of giving us a vote in Congress, 
there simply must be a process to give us meaningful participation 
in which the way laws are written that govern the lives of the peo- 
ple of Guam, 10,000 miles away. And we have proposed a joint 
commission, and that has been detailed in my testimonies given 
earlier. 

You know, Mr. Chairman, Guam serves as a strategic military lo- 
cation. That’s what it was founded for; that was what it was taken 
for. We need to be able to move away from that and focus our at- 
tention to Guam being the economic strategic location, being the 
natural economic bridge between Asia and the West. And I say to 
you that some of those laws that constrain our economy — despite 
those constraints — ^we have built an economy, almost $3.5 billion of 
gross domestic product, bringing in 1.5 million tourists a year with 
only 150,000 people. And we did this with all the constraints — and 
I liken it to building an economy with a pair of pliers and a screw- 
driver. 

This Commonwealth Act will provide us the power tools to not 
only sustain and grow our economy, but could be a major contrib- 
utor to the United States of America. And we ask you to consider 
that as we move forward, because we want to be that bridge. It’s 
very important that we get brought in to the national economic 
strategy, not just for the military strategy and national security in- 
terests. We can be a participant, and I say to you, Mr. Chairman, 
that Guam desires to be a part of the United States. We love — and 
we are patriotic. 

I know that time is very short. It took me 18 hours to get here 
and 5 minutes to say what I want to say, and it’s running short. 
But I’ll continue to turn the page, and I hope some of your ques- 
tions will give me an opportunity to expand a little bit more on 
why we, as a people, need to have some meaningful participation. 
Because for 100 years we have been very patient, as the Chamorro 
way dictates, as our way of life dictates, but we cannot move on 
to the 21st century. 
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And if you want to consider and continue to defend colonialism, 
then the people of Guam will have to get back to the drawing board 
and reconsider whether we, in fact, are going to be continually held 
to a standard that someone else sets for us. We want to be part 
of the United States of America continually, but, please, include us 
in the representative democracy that you so espouse. 

And I just say that this morning our Archbishop celebrated mass, 
and he called on the Holy Spirit to come and descend upon this 
great Nation here in Washington, DC so that you could be enlight- 
ened to be able to do what was right for the people of Guam. Thank 
you very much. 

[The prepared statement of Governor Gutierrez may be found at 
end of hearing.] 

Mr. Peterson. I would like to thank the Governor of Guam for 
his fine comments and his impassioned testimony. 

Now we will call upon the former Governor, Mr. Calvo. 

STATEMENT OF THE HONORABLE PAUL M. CALVO, FORMER 
GOVERNOR OF GUAM 

Governor Calvo. Mr. Chairman, I am here to testify in full sup- 
port of the enactment of the U.S. Commonwealth status for Guam. 

On February 13, 1917, Captain Roy Smith, the naval Governor 
of Guam, appointed 34 island leaders to an advisory council whose 
staff was to consider and recommend measures for the improve- 
ment of the island and the welfare of its inhabitants. 

Mr. Peterson. Could the gentleman speak a little more directly 
into the mike? Thank you very much, and I’m sorry for inter- 
rupting you. 

Governor Calvo. Though its purpose was strictly to recommend 
to the Governor, it was given the title of the First Guam Congress. 
My grandfather, Tomas Anderson Calvo, was a member of that 
body. In his opening address, he enunciated the aspirations of the 
people of Guam. It has been 80 years since my grandfather asked 
if Guam would be accepted as a full-fledged member of the Amer- 
ican family. 

I come before you today respectful of the power which the Con- 
gress of the United States wields, and mindful of how you, the 
Membership of this esteemed body, are capable of answering a 
question that has lingered over three generations of my family his- 
tory. Is America willing to accept Guam as an equal member of the 
American family? If the answer is yes, than I can predict a bright 
future for Guam and the Marianas, as well as for the strategic in- 
terests of the United States. 

My prediction, Mr. Chairman and members of this committee, is 
not some far-fetched pipe dream. The Asian Pacific countries are 
the largest trading partners of the United States. It is obvious that 
America’s future lies to the west of San Francisco’s Golden Gate. 
America’s future lies even west of Pearl Harbor. An America that 
remains engaged in Asia and the western Pacific will be a strong 
and prosperous America, well into the 21st century. 

One only has to look at the economic miracle that has taken 
place in Guam over the past 30 years to see the exciting possibili- 
ties of an American economic strategic interest. It was President 
John F. Kennedy who lifted Guam’s close military security status 
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in 1960. The gross island product at that time was $50 million. 
Guam’s economy relied heavily on public sector employment and 
huge military spending and Federal subsidies. 

That all changed once Guam was opened to the world. Invest- 
ment from Asia, most particularly from Japan, flowed in. Guam’s 
gross island product in 1996 was over $3 billion. The island pros- 
pered despite a 30 percent reduction of military forces in 1994. The 
island prospered despite hostile and unilateral Federal Government 
action, which led to the demise of Guam’s watch and garment man- 
ufacturing industries of the 1980’s. Our island has prospered de- 
spite recent devastating typhoons and earthquakes. Our island will 
continue to prosper because we are a part of America and we are 
a part of Asia, the two most dynamic regions of the world. 

I dream of an America who will recognize and act upon the cries 
of its second-class citizens in the western Pacific. I dream of a day 
when those second-class citizens will finally be allowed to full in- 
corporation into the American family. I dream of a day when Guam 
and the Marianas will be America’s economic jewel in the Pacific 
and America’s physical link to Asia. 

As a former Governor, I have had the opportunity to read Haley 
Barbour’s “Agenda for America,” which outlines the viewpoints on 
the future direction of the United States. The book envisions a 
more secure and strong America that bases itself on a strategy of 
peace through strength. It premises that American foreign policy 
would rest on three principles of peace through strength. First, its 
political leadership; second, economic strength, and, third, its mili- 
tary power. It is my firm belief that a fully incorporated Guam and 
Marianas would strengthen the foundation of these three principles 
of foreign policy. 

I will close by declaring my unwavering loyalty and allegiance to 
the United States, but I must, in all good conscience, respectfully 
caution this fine body that the patience and the good will that has 
been so clearly demonstrated by so many generations of our people 
is not infinite. There is indeed a frustration growing amongst our 
people. Positive steps need to be taken and, frankly, ladies and 
gentlemen, the time to take this important and needed step is now. 
You have the power to take those steps. 

For generation after generation, proud Chamorros and all other 
American citizens of Guam have proudly sung the national anthem, 
recited and proudly believed in the Pledge of Allegiance, and in 
every war America has fought since the turn of the century bled 
and died for our Nation. We have demonstrated repeatedly that we 
love and will die for our country. We want, we need, and clearly 
by historical record, we have earned the right to be accepted in full 
by the United States of America. 

I ask you ladies and gentlemen, once and for all, is America fi- 
nally ready to accept us? Thank you, and [speaking in Chamorro] 
“Si Yu’os ma’ase.” 

[The prepared statement of Governor Calvo may be found at end 
of hearing.] 

Mr. Peterson. I would like to thank the former Governor Calvo 
for his fine comments, and now we’ll call upon Governor Ada. And 
I would urge all the witnesses to speak closely to the mike; they’re 
not real sensitive. 
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STATEMENT OF THE HONORABLE JOSEPH F. ADA, FORMER 
GOVERNOR OF GUAM 

Governor Ada. Mr. Chairman, and members of this august body, 
this document is the creation of our people in plebiscite. This docu- 
ment was approved by the majority of Guam voters, and especially 
by the Chamorros in Guam. 

The document that is H.R. 100 is already an historic document, 
regardless of what happens to it, for the simple fact, Mr. Chair- 
man, we have before us the only democratically expressed view on 
the political status of Guam that has ever existed in the 300 years 
that Guam and the Chamorro people have been administered by 
Governments other than ours. This document is the only expres- 
sion of the democratic voice of our people that exists with respect 
to political status, the only one. For that reason alone, it must be 
treated with respect as you deliberate on the fate of that expres- 
sion. 

Today you are hearing from Guam — Democrats and Republicans. 
All of us, whether Democrats or Republicans, as Governors and 
Guam legislature, have fought for self-determination for the 
Chamorro people and self-government for Guam, because in Guam 
there is no Republican position or Democrat position on Common- 
wealth, because on this issue we are united. 

I spent 8 years fighting for this Act as Governor. We brought this 
Act to an earlier Congress, and they insisted that we first begin 
discussions with the executive branch. That we did. We spoke to 
the task forces in both the Bush and Clinton administrations. At 
first, these discussions with the administration were extremely dif- 
ficult. In the beginning, the Bush task force tried to claim that we 
were already self-governing, even though every Federal court 
decisionmakes it clear we are not. 

Just because we can elect a legislature and a Governor, as you 
know Guam only is permitted to do these things by delegation of 
Congress, Congressional authority in the Organic Act. This Con- 
gress has the authority, tomorrow, to throw our legislature out of 
office, nullify all local laws, to replace the Governor of Guam with 
the Commander of Naval Forces Marianas or Presidential ap- 
pointees or naval officers, as indeed was done in the past. 

As one Federal court put it, “Guam has less self-government 
than Boulder, Colorado.” It does not matter if Guam writes a con- 
stitution if that constitution is subject to congressional amendment 
or approval, or if that constitution does nothing to address the im- 
balance between Federal and local authorities. 

What we seek in this Commonwealth is increased actual self-gov- 
ernment for the people of Guam. We seek recognition of the fact 
that the Chamorro people have never been granted an exercise of 
their self-determination and recognition of their process to give the 
Chamorro people the opportunity to exercise that right. 

Under Commonwealth, although Congress would retain very sig- 
nificant powers over Guam, very specific authorities would be vest- 
ed in the Government of the Commonwealth. These powers would 
be permanently vested in the Commonwealth, not delegated and 
subject to revision. This is critical. That is why in the past I have 
referred to mutual consent as the heart of this act. Without mutual 
consent, this act just becomes another Organic Act. 
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When I left office, we were working closely with the Clinton ad- 
ministration, as we had with the Bush administration. Through 
their representative we signed agreements in which the adminis- 
tration agreed to mutual consent over the act. Unfortunately, in 
the Bush administration, signed agreements were reneged upon, 
and now it seems in this administration agreements reached with 
Mr. Heyman and his successor, Mr. Garamendi, are also being 
reneged upon. We have trusted in the administration, and Mr. 
Chairman, our trust has been betrayed. 

Mr. Chairman, with all due respect for my language, Mr. 
Garamendi has just massacred the heart and soul of our people, 
their dreams and aspirations. He has been dishonest in his state- 
ment. Mr. Chairman, we shall continue to fight. I am sure that 
what I say today — that the Federal immigration in Guam will 
refuse my entry into my homeland. 

We look to this Congress to restore our faith in the process. Our 
experience is the strongest proof of why mutual consent is so nec- 
essary. After all, if executive branch representatives and task 
forces are constantly changing their minds and betraying agree- 
ments, how can we relay on somebody’s simple word? We need cer- 
tainty, and only mutual consent can provide that certainty. 

Self-government — given the limited self-government we seek at 
this time — is only possible if Congress partially disposes of its ple- 
nary powers under the Territorial Clause. In our view, there is no 
doubt Congress has the power to do this under the plenary powers 
granted by the Territorial Clause, and the people of Guam deserve 
to have this done. 

There are many ways that Commonwealth benefits Guam, but 
perhaps the greatest benefit we receive is the least tangible justice. 
In peace and war, Chamorros have been loyal friends of America. 
We have been alongside you in many wars. We have supported you, 
given of our land, our blood, our lives, and nobody can deny that. 
If any people have earned the consideration of this Government, I 
can say without fear and contradiction, it is the Chamorro people. 
I hope the reward for loyalty is just respect. I hope that after 300 
years you will do what the Spanish never did, and what so far this 
Federal Government has not done. We hope you will do what is 
right for the Chamorro people, for the people of Guam, for America. 

And last, Mr. Chairman, I resent the fact that Mr. Garamendi 
does not believe in our people to exercise self-determination. It is 
an insult to say that our people cannot distinguish between right 
and wrong. We are people just like you. We are people like people 
in America and in every other country, and those people are fortu- 
nate to have self-determination. And we have been robbed of that 
self-determination for over 300 years, and we’re still the victim of 
discrimination. 

Mr. Chairman, I ask this august body to take a handle on this 
process because we cannot trust the administration anymore. For 
over 8 years they have said, “Let’s do this; trust us — and trust us 
and trust us.” And yet as we turn around, and at the end of every 
administration, they have reneged on all of the agreements that we 
have signed, too. That is not justice. I beg of this august body to 
take handle of this and achieve for the people of Guam the same 
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dream that this American country is noted for in helping countries 
achieve their democratic process. 

Thank you very much, Mr. Chairman. 

[The prepared statement of Governor Ada may be found at end 
of hearing.] 

Mr. Peterson. I’d like to thank Governor Ada for his fine, im- 
passioned testimony, and the other two Governors for their testi- 
mony. 

At this time, we will open it to questions. Does the gentleman 
from Tennessee, Mr. Duncan, have a question? 

Mr. Duncan. Well, Mr. Chairman, no; I don’t have any ques- 
tions. I just would say I thank the witnesses for coming this great 
distance and taking such time to get here, and I certainly can un- 
derstand why they would desire more self-government. I did read 
this description of the bill that says, “U.S. income taxes will gen- 
erally not apply to Guam, yet Guam will receive the full State level 
of Federal assistance and programs.” And I wonder if there might 
be some way we could get that to apply to the citizens of Ten- 
nessee, also. 

[Laughter.] 

But I am very favorable toward what they’re requesting. That’s 
all I would say at this time. 

Mr. Peterson. Mr. Farr, from California. 

Mr. Farr. Well, thank you, Mr. Chairman. I want to welcome ev- 
eryone to Washington, and to my Chamorro friends, Hafa Adai. 

I want to tell this committee something. I served in the Cali- 
fornia State legislature, and in 1992 I had the opportunity to lead 
a group of State legislators from the Western Llnited States to 
Guam for a legislative conference. That experience opened my eyes. 
It opened my eyes to the fact that so few people who live on the 
mainland even know where Guam is or how far away it is. In fact, 
you can’t get there from here. You can’t get from Washington to 
Guam. You can’t get from the west coast to Guam without going 
through Hawaii or some other place offshore. It is so far away that 
most people on this side of the globe don’t g:et there. 

What I was struck by is what an incredible island it is, a beau- 
tiful place that obviously generates its income from tourism and 
the pride of the Chamorroan people. It’s an incredibly rich culture, 
and it’s a very diversified island. In fact, I would submit that that 
island is more diversified than any congressional district, and there 
are only 135,000 people on the island. The island’s economy is in 
the region. 

Everything done there, though, is dependent on Washington, DC. 
Why does Washington want to be so possessive, so paternal about 
a place that most of the bureaucrats have never even visited? And 
yet those bureaucrats are in control of the ambient air quality of 
Guam. People don’t even know about prevailing winds; the wind 
blows all the time. Anything that goes up gets blown away, and yet 
you have bureaucrats out there checking the ambient air quality, 
trying to do things on wetlands in Guam. It’s a small island, and 
yet we put all that bureaucratic legislation on top of them. 

I mean, if you are in Guam and you sit there and try to under- 
stand why this country has been so possessive of an island, not al- 
lowing people to have self-determination, I think you begin to echo 
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what the Chamorro people are saying, which is, “Let my people go.” 
Congress, let this bill go. Move it through Congress; put the pres- 
sure on the President to make sure that they deal with this island 
to give people some self-determination. That is the American way. 

Thank you, Mr. Chairman. 

Mr. Peterson. Mr. Cannon? 

Mr. Cannon. Thank you, yes. I would like to ask one question 
just to give the panel an opportunity to dispute a little more on the 
issue. 

First of all, I was thinking that maybe many of the States would 
like to join in Mr. Farr’s sentiments and get rid of many of these 
federally imposed laws. In fact, you could come over on this side 
if you’d like, Mr. Farr. We’d love that. 

Mr. Farr. Well, you have State’s rights, and they don’t have 
State’s rights; that’s what they’re asking for. 

Mr. Cannon. That’s right. On the other hand, this august body 
is often difficult to work with, and then if we’re not able to pass 
the Guam Commonwealth Act, what are the three of you thinking 
are the next steps for Guam? When I say “not pass,” I mean in this 
session or the next session. It may take us a while to move that 
forward. What do you think are the next steps for Guam? 

Governor Gutierrez. Well, I think the process at this particular 
time, as the door was opened by this administration, is to have a 
tri-partite negotiation process between the people of Guam, as 
mandated by H.R. 100, this administration, and this Congress, who 
has this plenary power to make that final decision. What we have 
been going through in an exercise of futility is the fact that we 
have to come back and negotiate with this Congress again. We 
have made a lot of progress. 

I think the core principles as embodied in H.R. 100, as the people 
of Guam have voted on it, need to be brought to a closure. The 
opening of this administration to say that if we put this tri-partite 
negotiation together, that we should look at June 20 , 1998 as the 
drop-off date that we should come to some kind of a resolution to 
this 100-year quest by the Chamorro people, it’s only right. Con- 
gressman, that if all else fails with this Congress, the people of 
Guam then will decide that; and I would not want to second-guess 
what the people of Guam would do. 

I am the chairman of the Commission on Self-Determination, 
present Governor, and I’m carrying the mandate of the people of 
Guam to this Commonwealth Act, and I can only speak to that at 
this particular time. 

Mr. Cannon. Do the other members of the panel want to address 
that at all? 

Governor Calvo. I am the oldest of the Governors here, so I have 
been removed from politics, but I can tell you that not only are our 
aspirations, Mr. Chairman, good for us, but I think it is a good in- 
vestment, a very good investment for this Congress to consider giv- 
ing us what we’re asking. And the reason I say this is because we 
just had a situation where what happens in Hong Kong affected 
the whole Nation, the whole globe. And I think that you have an 
opportunity to have a presence — not just a colony, but a presence — 
U.S. soil. 
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And you know, I know that we have been coming to the Congress 
here, and we’re saying, “Hey, practice what you preach.” You tell 
China what happened in Tiananmem Square was wrong. You 
know, you tell third-rate countries that, “Hey, you should treat 
your citizens — remember civil rights and civil liberties.” That is 
nice, but I’m sure that everybody asks, “What’s in it for us?” And 
I say you are against us because we are thousands of miles away, 
and although we are Americans by virtue of your act, you can take 
it away from us at any time. 

But if you were to — the trading partners of the United States, 
which are Korea, Japan, China, New Zealand, Australia, and Tai- 
wan, they comprise about 46 percent of all the global production. 
And they say that in China, by the year 2010 or 2015, it is going 
to surpass the United States. I think that it’s not just good for you 
to consider what’s good for us, but it is good investment for the 
United States. 

And even though I’m not involved in the process that Governor 
Gutierrez is involved in, being the chairman, I think that besides 
asking the question of what is good for us, the people of Guam, ask 
what’s good for the United States. Because this is where the action 
is — so pass it. 

Governor Ada. Mr. Chairman? May I also respond? 

Mr. Peterson. Mr. Ada wants to answer. 

Governor Ada. Mr. Chairman, I’ve been in politics for 24 years, 
and I’ve often come to Congress to testify before the Ways and 
Means Committee. And I always remember Congressman Yates 
looking at me, testifying before him on budgetary matters, and he 
would always say to me, “Mr. Speaker, why don’t you go back home 
and develop your economic potential, and do something back home 
to generate revenues for your people?” And I looked up to him, Mr. 
Chairman, and in my own mind I wanted to tell him, “Mr. Chair- 
man, you have tied our hands for so many years that we cannot 
move ahead economically.” 

This is the reason why, Mr. Chairman, that we are embarking 
on this Commonwealth, because we want some economic liberty 
where we have very limited resources in Guam, and we cannot in 
any way move ahead and take advantage of the creativeness of our 
local people to go into ventures without having the Federal Govern- 
ment coming in and tying our hands. 

The Governor here mentioned prosperous garment factories in 
the 1970’s, prosperous watch factories in the 1970’s; hundreds and 
hundreds of our local people were gainfully employed. But through 
the efforts of the people in the US, the garment industry people 
and the watch industry people — the lobbies — who had influenced 
the administration to kill the industry that we had in Guam that 
we had been exporting — approximately $100 million worth of gar- 
ments and watches into the United States — and at the same period 
of time other countries, like Hong Kong, Taiwan, and Japan, have 
been exporting into the United States $^6 billion worth of garments 
and watches, compared to the $100 million worth of garments and 
watches from Guam, and this as a result of the lobbies killing and 
robbing our people of their livelihood. 

These are the kinds of things that we want to prevent in this 
Act, and this Act will help. If you look into this Act, Mr. Chairman, 
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and members of this august body, you will find that it will mutu- 
ally benefit all of us because it will give our people that oppor- 
tunity to achieve their dreams and aspirations, to be innovative 
and creative, and at the same time be less reliant on the Federal 
Government coffer. And we have done that so far, even with the 
fact of the Federal constraints imposed upon us. We have accom- 
plished what other people can’t believe that we have so far, for 
many years. 

But we are looking for the next generation. It is our duty and 
obligation to provide the economic environment for the next genera- 
tion, because we just can’t work for this generation. And that’s 
what this Commonwealth is all about, Mr. Chairman. 

Mr. Abercrombie. Mr. Chairman — would the gentleman yield on 
that last answer? 

Mr. Cannon. Yes. 

Mr. Abercrombie. I want to make absolutely sure — Governor 
Gutierrez has presented a much different approach, Mr. Ada. Are 
you telling me that this Commonwealth bill is an opportunity for 
you to have labor that will not meet standards, like minimum wage 
and health and environmental standards? And that you want to 
have Guam considered as if it was China and the rest, which I op- 
pose? 

Governor Ada. Mr. Congressman, I am glad you asked that ques- 
tion, and I challenge each member of this august body 

Mr. Abercrombie. Just a moment, Mr. Ada — ^you’re not going to 
challenge me to anything. I can tell you that right now. You’re not 
going to run for office on my time. 

Governor Ada. I’m trying to respond to your question, Mr. Chair- 
man. 

Mr. Abercrombie. I just want a simple answer. I do not read 
H.R. 100 in the manner in which you have just described it, and 
Governor Gutierrez’s approach seems much more likely to succeed. 
Now if I understand you correctly, if I understand what you’re stat- 
ing here, you have a different interpretation of H.R. 100 than I do. 

Governor Ada. No, sir. The reason why I said that I challenge 
each member — not to be disrespectful, Mr. Congressman. You have 
been misled by the administration in so many ways. In the end, it 
guarantees that Guam would not implement any law that is lesser 
of the U.S. labor law. We should not implement any law that would 
also be contrary to wages, and so forth. We will uphold the labor 
law, and the only thing that we can do is do even better than what 
is in the Federal labor law. So we do honor and respect the labor 
laws, as well as where wages are concerned, and it’s for that rea- 
son, Mr. Congressman. I’m sorry if I tried to imply that you haven’t 
read the act. I understand that that’s another matter, but it’s been 
so often misrepresented. 

Mr. Peterson. I feel called upon here to call a recess for 15 min- 
utes where members will be free to go vote, and then we’ll be right 
back. So this will give those of you sitting a chance to stand and 
stretch and take a breath of fresh air, and we’ll be back shortly. 

[Recess.] 

Mr. Peterson. Ready to go back to work? If we can find our Gov- 
ernors, we’ll proceed. 

Governor Gutierrez. I’m here, Mr. Chairman. 
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Mr. Peterson. If everybody could take a seat, we’ll get started. 
We have a lot of territory to cover yet — that slipped out. 

[Laughter.] 

Mr. Peterson. We’re going to get started now, if I could have 
your attention. 

I will call on the gentleman from American Samoa, Mr. 
Faleomavaega. 

Mr. Faleomavaega. Thank you, Mr. Chairman. That’s all 
right — ^you’ve just slaughtered my name, but I know you mean 
well. 

Mr. Chairman, I would be remiss if I do not also offer my per- 
sonal welcome to the three distinguished Governors whom I’ve had 
the privilege of knowing personally: Governor Gutierrez and Gov- 
ernor Calvo when I was formerly a staff member of this com- 
mittee — ages ago — and my good friend. Governor Ada, for their 
presence. And I also welcome my good friend, Ron DeLugo, who is 
former chairman of the Subcommittee on Territories, who is here 
with us. 

Mr. Peterson. Would the gentleman yield? We need more quiet 
in the room. If you need conversations, I guess whisper or go out- 
side. We really do need your attention. 

The gentleman may proceed. 

Mr. Faleomavaega. Thank you, Mr. Chairman. I had hoped that 
my good friend from Hawaii, Congressman Abercrombie, would be 
here because there were some questions and issues that he raised 
that we wanted, not only for purposes of clarification, but as well 
as for his edification and understanding of the problems with the 
insular areas, separate and apart from the history of Hawaii when 
it became a territory, an incorporated territory, and then eventu- 
ally became a State. 

But I would like to thank the three Governors for their profound 
statements, and I just wish that more members of our committee 
would be here so they could receive a little sense of education about 
what happens out there and the problems that we’re faced with 
when issues such as this come before the committee for consider- 
ation. 

I would like to ask Governor Gutierrez, as chairman of Guam’s 
Commission on Commonwealth, I made an earlier statement to Mr. 
Garamendi that, in my humble opinion, for the past 8 years we 
have not moved one inch since the proposed Commonwealth Act, 
and the fact that the people of Guam have voted, have given their 
consent, that this is what they want. 

Do you think. Governor Gutierrez, that we have a problem here 
with the process? You know, we all know that it took over 10 years, 
I think, for the Federated States of Micronesia to negotiate their 
Compact of Free Association until finally it was approved by the 
Congress. I believe, also, that your cousins in the northern Mariana 
Islands also took several years before their covenant relationship 
with the Congress was also approved, so I’m having a little prob- 
lem here with whether it is the process that is the problem, or is 
it because of the substance? 

It was almost like the document has already been approved by 
the people and the voters of Guam, and it seems to me that this 
kind of locks in everybody. It’s either a take-it-or-leave-it basis for 
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the negotiators to go in there. Is there any sense of flexibility in 
the process, like the way the Compact of Free Association was ne- 
gotiated? You know, it was a give-and-take; it took over 10 years 
to do this. Now, 15 years later, after the voters of Guam opted for 
Commonwealth, your own sense of deflnition of what Common- 
wealth is — because it’s not like Puerto Rico’s Commonwealth; it’s 
not like Pennsylvania’s Commonwealth status. So I am in a quan- 
dary as to, is it the process that we’re having a problem with? 

My own sense, my feel right now of the situation, is that we have 
a document in place, the people of Guam voted on it. How will it 
be possible, then, for the members of the administration, or even 
the Congress, to have any sense of negotiation or flexibility if, in 
fact, the compact is already written in stone, so to speak, by the 
people of Guam? Do you see the problem I’m having? 

Governor Gutierrez. OK. 

Mr. Faleomavaega. And I would please welcome your sugges- 
tion. 

Governor Gutierrez. Thank you very much. Congressman, and 
let me say that the problem is a little bit of both, I think — the sub- 
stance and the process. And the fact that we’re not blameless in 
this situation either; the people of Guam are not blameless in this. 
And, certainly, the Congress, when they sent us to the administra- 
tion in 1989, it was a mistake — ^without themselves weighing in. 

The difference between the freely associated States and the 
CNMI, at the time that they had negotiators, you had Ambassadors 
doing it. They were not U.S. citizens. Now when you look at Guam, 
you’ve put us in this United States citizens mold, and, suddenly 
you tell us that ‘You’re a United States citizen. You have no right 
to negotiate with your own Government.” And this is where the 
problem lies. 

Now as we move forward, we have to take who’s got the power 
and the authority to make things happen, and it’s Congress. And 
if Congress does not weigh in at the outset, you’re going to contin- 
ually see this process dragged on for the next millennium. And so 
the suggestion as we spoke with this administration — and you 
heard it from Mr. Garamendi; it was not without my knowledge — 
is that we continue to open the door, but have a tri-partite negoti- 
ating theme and a deadline set — and I suggested the date June 20, 
1998, the 100th year of the raising of the U.S. flag over Guam. 

If you put that in the process to move forward, then you would 
see the substance and the process actually work. It won’t work 
now. But the testimony — I’m a forever optimist, Mr. Congressman, 
and people take potshots at Mr. Garamendi for his statements. I’ve 
been dealing with the gentleman for over almost 2 years. I know 
what he feels in his heart. I think his inner-being knows that he 
despises colonies. I know I spoke with President Clinton. His inner- 
being despises colonies. 

It’s trying to break through this mold and this box of constitu- 
tionality, which we ought not to be thinking in. We ought to step 
out of this box and start to realize that to be able to bring a people 
such as Guam, with a unique history, to move forward in a rela- 
tionship that gives some dignity to the island and its people, you’ve 
got to step out of the box. And if you continually stay within these 
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constitutional questions, we will never come to any resolution of 
the problem. 

And we say to you, Congressman, that for 100 years you have 
inculcated in our minds, if not ingrained in our minds, true rep- 
resentative democracy and the system that makes this Nation 
great and that makes it work. And if you don’t allow us to come 
forth and get a unique relationship — because you’re telling us that 
Statehood is out of the question; you won’t give us the two senators 
and a representative that can vote; so, therefore you have to give 
us some unique representation here. And the process as we have 
envisioned it with this administration is to put together a mecha- 
nism such as a Federal commission in which Guam has input — not 
veto power, but input into the way the laws are made that govern 
our lives. 

Mr. Farr has been out there, but I would say that 99 percent of 
the Congressmen and Senators have never been to Guam, but they 
continually make legislation that impacts my life adversely without 
their knowledge. And I don’t think they like or have to do that if 
you had a commission come in to say, “Wait a minute. Senators. 
If you allow this bill to pass, it might hurt Guam.” Now if they 
don’t want to take that advice, then Guam is going to be negatively 
impacted. But it requires that this commission have some high- 
level people in it, appointed by the President of the United States. 

Now this is our representation in Congress, and it doesn’t have 
a veto power, but it has some meaning. Because if you don’t give 
us the Senators and the Congressmen, obviously, then, we have to 
devise a unique relationship, and that’s all we’re asking for. We 
want to be continually a part of the United States. It’s part of me. 
My very first memory — my very first memory, walking out of that 
concentration camp at 3-years-old, was that G.I. walking me out 
and carrying me — that smiling face. So you cannot take away from 
me that America is great. Anybody that says Americans are no 
good has a fight with me. 

But I say, also, in the truest sense of democracy, that you have 
to do something with how this Government was founded in the first 
place and to embrace all that are US citizens. You can’t leave us 
out there, out there 10,000 miles away to fend for ourselves, be- 
cause we are America in Asia and you have to understand it from 
that perspective. 

Our economy is Asian economy, and if you continue to have those 
Federal laws bind us from moving forward, growing our economy, 
then you will see that there’s tension building, and then you will 
see that there’s not going to be harmony with the relationship with 
the United States. 

And the people that we face daily is the US military out there. 
We still want to be able to do that, but for God’s sake, make sure 
that the people of Guam get more of their internal self-governance. 
That’s all we ask. 

Mr. Faleomavaega. Governor Gutierrez, within the matter of 7 
or 8 months, you will have reached 100 years. Whether we’re going 
to celebrate it, or whether we’re going to do something else to com- 
memorate the 100th year of the relationship existing between 
Guam and the United States — and I want to ask for your best opin- 
ion — what are we going to celebrate next year? 
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Governor Gutierrez. Well, if Congress says, “Yes; we’ll go on the 
tri-partite negotiations,” I think we would celebrate a renewed rela- 
tionship that moves us into the 21st century, that the people of 
Guam would allow for bringing to a closure, as Congressman 
Underwood said, the right to self-determination of its people. And 
I say to you: Not to worry. Congressman. You have taught us well 
in American democracy, and I don’t know why anyone would worry 
how the people of Guam would choose if you give them that oppor- 
tunity. 

Mr. Faleomavaega. I’m sorry, I didn’t mean to — Governor Calvo, 
Governor Ada? 

Governor Calvo. I was just going to say that Governor Gutierrez 
covered the subject very well, but I’d just like to put a more prac- 
tical prospectus into the situation. We are American citizens, a pos- 
session of the United States, which is quite different than the 
northern Marianas and the rest of the islands. And in fact, during 
World War II, we were the only island that was with the allies. 
And so you have a situation — and also, we’re the island that has 
the military presence. 

It reminds me of when I was young; you know, when you are 
courting your girlfriend, you are very nice and you promise her 
heaven on earth, but once you get married, some people look at 
their wives as their possession. And so in that way, I feel that 
Guam is a spouse of the United States. And they say, “Hey, stay 
at home and do exactly what I say. Don’t do what I preach out 
there, just do what I say.” And I know it’s kind of hilarious, Mr. 
Chairman, but that is the difference between Guam, the northern 
Marianas, and the rest of Micronesia. We are a possession. We are 
a colony. 

And, of course, somebody was mentioning — the gentleman, I 
think, from Connecticut — the Congressman from Connecticut — that 
why should you be so possessive when all we’re asking is to be like 
you over here. Thank you. 

Mr. Faleomavaega. Governor Ada. 

Governor Ada. Thank you. Congressman. I just would like to ask 
this august body to issue a directive in some form to the adminis- 
tration to carry this process if this is your wish, or take handle of 
this process yourselves. I have experienced the frustration of hav- 
ing to sit across from the task force of the two previous administra- 
tions and have come to an agreement on major issues, such as con- 
sultation with the military on various matters, such as the immi- 
gration laws, such as the trade policies; and the most important 
part, the part that everybody has said is unconstitutional, is the 
mutual consent provision. We had come to an agreement. 

Michael Heyman, a noted law professor, chancellor of Berkeley 
University, was the Clerk of the Supreme Court during the 
1960’s — he had drafted the proposition and submitted it to the ad- 
ministration that mutual consent is do-able. We have worked on 
this issue for many years, and we have researched every constitu- 
tional issue with respect to mutual consent, and to this date, every 
time we have reached an agreement and at the end of every admin- 
istration, the major concessions, the major agreements that we 
have signed were reneged. It happened again during the Clinton- 
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administration. I mean, there is absolutely no trust, and then they 
come before Congress and mislead the Members of Congress. 

A question was asked here earlier about the fact that under the 
Commonwealth that we are proposing to have slave laborers if we 
do have a garment industry in Guam. That is not the case. Con- 
gress has been misled. We, in the Commonwealth, if you’ve read 
the Commonwealth, we protect the integrity, and rightfully so, of 
the laws passed by the United States with respect to labor and 
wages, and we will not do anything less than to uphold that law 
or to strengthen the law to protect laborers. 

These are the types of things. Congressman, that bother me, and 
there must be some kind of direction that you receive the appro- 
priate recommendation. If they do disagree, let it be so, and let 
Congress handle that matter themselves, but not to disagree under 
the guises that it is unconstitutional, because there is nothing un- 
constitutional in the section of the Commonwealth of Guam. 

It has been researched very well, and to use that argument is to 
deceive not only the people of Guam. It would be an insult that we 
don’t know what we’re doing, but it would be more of an insult to 
Members of Congress to tell them this is the case where it is not 
the case, and this is all we’re asking. Congressman. 

Mr. Faleomavaega. Thank you. Governor Ada. Mr. Chairman, 
my time is up, and for a matter of observation, I want to also men- 
tion to Governor Ada that California has higher labor standard 
laws than the Federal Government, and I think that’s what you 
were trying to explain about the fact that Guam will enact or pass 
laws — if not the same standards as the Federal, or even better. 

Governor Ada. That’s right. 

Mr. Faleomavaega. So I appreciate your clarification on that. 
Thank you, Mr. Chairman. 

Mr. Peterson. I recognize the gentleman from Guam, Mr. 
Underwood. 

Mr. Underwood. Thank you, Mr. Chairman, and I sure appre- 
ciate the testimony of the three Governors, certainly the practical 
approach of Governor Gutierrez and the impassioned pleas of Gov- 
ernor Ada, and the fact that Governor Calvo has encapsulated that 
this agreement is not just good for Guam; it’s good for the United 
States, are legitimate parts of the enterprise which comprise the 
Commonwealth Act. These three approaches are all very strongly 
felt, and these are all ways of viewing the proposal which will help 
us perhaps bridge the gap and move us in the direction of passage. 

I noticed. Governor Calvo, that you mentioned that this is some- 
what like after marriage and after you slip on the ring. Some peo- 
ple would not compare our relationship as one of marriage, but 
rather one of being a kept woman; more like, if I give you an apart- 
ment, would you just keep quiet? And that if we just give you so 
many Federal programs, would you just keep your issues about 
self-determination and increased autonomy and power to your- 
selves? 

I also just wanted to touch briefly on the issue of the interchange 
between Mr. Abercrombie and Governor Ada, and I clarified with 
Mr. Abercrombie that Guam is not at all seeking the kind of things 
that he may think, that what we really had in that situation was 
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that as an industry started to take off on Guam, lobbyists were 
able to switch the quotas on us and destroy the industry. 

And it wasn’t because we had standards that were less than 
those that existed in the 50 States; indeed, all the existing stand- 
ards on Guam are comparable to the 50 States, and, indeed, we 
have the full application of minimum wage. In fact, at times, 
Guam’s minimum wage has actually been ahead of the Federal 
minimum wage, so there’s no issue about wages, and certainly 
there’s none of the problems that are associated with labor stand- 
ards. 

There are two questions I would like to ask. Since all of you have 
been chief executives, and one the incumbent, and I know. Gov- 
ernor Calvo, you were the very first chairperson of the Commission 
on Self-Determination. The first question I’d like to ask is, is this 
business about being a tribe. Have any of you ever heard a rep- 
utable call or has anyone ever expressed to any of you any interest 
in the Chamorro people of Guam becoming a federally recognized 
tribe for purposes of exercising sovereignty? 

Governor Ada. No. 

Governor Calvo. No. 

Mr. Underwood. Governor Gutierrez? 

Governor Gutierrez. I’m sorry; I wasn’t paying attention. 

[Laughter.] 

Mr. Underwood. Oh, you’re filling out your tribal enrollment 
sheet, are you? 

[Laughter.] 

Governor Gutierrez. I’ll see if I can pass some notes up to some- 
one. 

Mr. Underwood. The question is. In your capacity as chairman 
of the Commission on Self-Determination, have you ever heard a 
reputable call for the acquisition of tribal status for the Chamorro 
people in order to exercise sovereignty? 

Governor Gutierrez. I’ve heard of it. 

Mr. Underwood. But do you consider it a reputable proposal? 

Governor Gutierrez. Not from the people of Guam, themselves, 
but a few corners. 

Mr. Underwood. Basically from people that aren’t even from 
Guam. 

Governor Gutierrez. Well, they’re trying to get some people 
from Guam to see it their way, but the people of Guam and its 
leadership have generally not moved forward in that direction. 

Mr. Underwood. OK, thank you; then the one remaining issue 
that I’d like to solicit your comments from: we’ve noticed that in 
the representation by Mr. Garamendi of the Clinton administra- 
tion’s position on this, full local control of immigration has been re- 
jected as a cornerstone of the Clinton administration’s position, but 
they did concede that there was some possibility for making some 
kind of Guam-specific immigration policy, either in terms of pro- 
viding relief for temporary workers or, perhaps, for limiting the im- 
pact of permanent immigration. And I wanted just a brief state- 
ment from each one of you, whether you see some room for maneu- 
vering in that statement, or is that, in the current parlance of the 
day, non-negotiable? 
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Governor Gutierrez. Well, let me answer first. I see some room 
for bringing this thing to a — as I envision the principle of immigra- 
tion control as proposed in H.R. 100, that is to be able to limit the 
number of people on Guam, particularly because of the size of the 
island and, you know, the finite resources that we have to sustain 
a big population in Guam. And the fact that the United States, 
through this administration’s willing to be able to try to uphold 
that principle, whether we control it or not, is at least a step for- 
ward in the way that the Congress in the past has continually 
made national immigration policies stick to Guam. 

So, I think there’s room for us to continue. As I said. Congress- 
man, I may be an eternal optimist, but we’ve got to be able to look 
at the good things that this administration has just said here in- 
stead of jumping all over them and saying that they betrayed us. 
I’m not trying to take issue with Governor Ada, but I look at it on 
a different point, and I think it’s a call for all three of us to get 
together. And I heard his pronouncements on the various principles 
that we are trying to get in H.R. 100, and I think we can get that. 
We’re looking for the mechanism to make it happen, and we ought 
to continue to let that door open, and let’s get moving on. 

Mr. Underwood. Governor Calvo — on the immigration. 

Governor Calvo. Yes; I think the fact that our island mass is so 
small and that we’ve already got 150,000 people there, that we 
should have control on immigration. And not so much to exploit — 
and I think the implication was to bring in cheap labor — but we 
need control so that we will not be overpopulated. 

And one of things that our Congressman is constantly working 
for is the question of compact impact. Here’s a situation where we 
are spending more than you gentlemen are reimbursing us, and so 
it’s these types of problems that need our input — in immigration, 
especially. 

Mr. Underwood. Thank you. Governor Ada? 

Governor Ada. I think it’s a step in the right direction, and I just 
hope that he is pretty much honest about it. 

Mr. Underwood. OK. Well, I appreciate those comments. There’s 
always a tendency sometimes to characterize the H.R. 100 — which 
is being heard in its entirety as it was passed 10 years ago — as 
something akin to Biblical revelation; this is not Biblical revelation. 
It is a piece of legislation, and it is a proposal, and there are some 
core principles in there that we will not shrink from, and I think 
those of us who have been involved in the process have identified 
those principles very clearly and forthrightly. 

But, certainly, even in the discussion of immigration, there’s ob- 
viously some room for discussing some alternative approach which 
takes into account the principles and the issues which we have 
identified, and at the same time avoids some of the problems, and, 
frankly, political considerations which are in the environment. 

Mr. Chairman, I ask unanimous consent to submit a resolution 
and statement from the President of the Mayor’s Council of Guam 
in support of the Commonwealth Act. 

Mr. Peterson. Without objection. 

Mr. Underwood. Thank you. 

[The statement of the president of the Mayor’s Council of Guam 
may be found at end of hearing.] 
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Mr. Peterson. Ms. Green. 

Ms. Christian-Green. Thank you, Mr. Chairman. I know that 
my full statement has been entered for the record, but as a fellow 
American citizen from one of the territories and having a stake in 
seeing that the integrity of this process is maintained, that the peo- 
ple of Guam exercise their right to self-determination, I really must 
express my unqualified support for H.R. 100, the Guam Common- 
wealth Act, and my extreme pleasure that today, after 10 years, 
the people of Guam are finally getting this hearing on their choice 
of Commonwealth as their vehicle for self-determination. 

And I wanted to add my word of welcome to our colleagues who 
have testified and to the two former Governors, and Governor 
Gutierrez, and especially I wanted to add a word of welcome to the 
many Guamanians who have traveled that long distance to their 
Nation’s capital to be here today to demonstrate their strong sup- 
port for the Guam Commonwealth Act. 

I want to also welcome my predecessor and friend, Ron DeLugo, 
if he’s still here, and to join my other colleagues in commending 
Congressman Underwood for his determination, his faithfulness, 
and his hard work in bringing us to this day. 

We, on behalf of the people of the Virgin Islands, we pledge our 
unwavering support in seeing this process through to a successful 
completion by the 100th anniversary of Guam’s becoming part of 
the American family. This Congress has the power, and it has the 
authority to do so. And as Governor Gutierrez said, the time is now 
for us to act. 

And many of my specific questions have been answered, but Gov- 
ernor Gutierrez, as you ended your opening statement you said 
that there might have been other things that you would like to 
elaborate on, and I’d like to just give you the opportunity to do 
that, if you wanted to, with the remainder of my time. 

Governor Gutierrez. Thank you for that opening. Delegate from 
the Virgin Islands; Donna, thank you. 

What I meant was that — you know, the time that you sit up 
here, as little as it gets, sometimes does not give you the oppor- 
tunity to say what you want, and what I meant was that I hope 
that during this period of questioning and answering that we might 
be able to elaborate more. I have done a lot of that in the very prin- 
ciples that we have envisioned in H.R. 100, and I would like just 
the opportunity to answer any questions. And thank you for that. 

Ms. Christian-Green. Thank you. I don’t have any specific ques- 
tions at this point. 

Mr. Peterson. OK; thank you. Would the three Governors an- 
swer the following question — their views on an elected attorney 
general. Do you want to start. Governor? 

Governor Gutierrez. Well, that’s fine with me. The situation 
you’ve got to look at in Guam — you know there’s a position in the 
Guam legislature now called the Surihanu. The Surihanu is an 
arm of the legislature to investigate, much as like you have with 
the GAO. Now they’re trying to pass a bill that would make that 
an elective office within an elective office. 

Guam is very small. You can — and I’m sure the people of Guam 
will accept the election of an attorney general. The problem that 
we see in the future is that everything in Guam, eventually, would 
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be so political that I just don’t know whether it would work. But 
whatever the wishes are of the people of Guam, I would abide with. 
I think it might work. It’s going to take time to transition. 

I was hoping that it would be placed in a constitution for Guam, 
written after the Commonwealth Act, so that the people of Guam 
can really get a Government of its own, instead of this piecemeal 
legislation coming through the Congress of the United States. 

Mr. Peterson. Mr. Calvo? 

Governor Calvo. I think the intent of having an elected attorney 
general, Mr. Chairman, is to remove it from the sphere of politics 
and trying, frankly speaking, to remove it out of the control of the 
Governor. I am not so sure, though, that the cure is better than 
the disease, because for somebody to be running for attorney gen- 
eral, he will be going out and soliciting votes. That probably will 
be a more direct political movement than to have been appointed 
by the administration and sanctioned by the legislature. 

I think that I can’t foresee how it would turn out, but, you know, 
the democratic process is election, so maybe trying it out would be 
the proof of the pudding is in the tasting, but that is my view, Mr. 
Chairman. 

Mr. Peterson. Mr. Ada. 

Governor Ada. Mr. Chairman, I feel that the attorney general, 
normally an advisor to the Governor on legalistic matters — I am 
not too strong insofar as having an elected attorney general. How- 
ever, I am much stronger in supporting an elected prosecutor. I 
think that that would be a better remedy to separating the function 
of the attorney general as advisor to the Governor, and the pros- 
ecutor as prosecuting cases, so that there shouldn’t be any sem- 
blance or perception of any political interference. 

Mr. Faleomavaega. Would the chairman yield? 

Mr. Peterson. I’d like to just comment, and then I’ll turn to Mr. 
Faleomavaega. 

In Pennsylvania, when we switched from an appointed to an 
elected — of course, the Governors appointed their chief counsel, but 
the role of approving contracts was done by the attorney general, 
who was elected, and in most cases they agreed with the Governor, 
but not always. There were times when there was disagreement — 
it was a more independent person — and he sort of becomes the 
chief legal officer of our State of Pennsylvania, or Commonwealth 
of Pennsylvania. 

Mr. Faleomavaega? 

Mr. Faleomavaega. It’s a matter of observation, Mr. Chairman. 
I just wanted to say that even at the Federal level we still can’t 
decide whether we should elect the Attorney General — or the prob- 
lems that we’re having right now, with all kinds of investigations 
going on, and to appoint an independent counsel — so whether it be 
at the State or Federal level, it cuts both ways. It’s a matter of 
preference, I suppose. Some States elect their attorneys general 
and others don’t; but it’s an interesting question to the territories. 
It’s a mixed bag; it can go either way. 

But I wanted to ask a question — am I? 

Mr. Peterson. Sure; please proceed. 

Mr. Faleomavaega. Two minutes. I’m still a little confused here. 
We’ve got the proposed Commonwealth Act. The administration is 
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having some very serious problems with it, and I’m trying to find 
out what should the Congress then do if there’s an impasse here? 
Obviously, they do have some very serious problems with the pro- 
posed provisions. Now the ideal situation would be that the admin- 
istration signs off on it and says, “We agree in principle that this 
is what we like with the compact.” So then it comes to the Con- 
gress for approval or for whatever changes that need to be made. 

Do you prefer the current process. Governor Gutierrez — and all 
of the three, because all of you have served as chairmen of the 
Commission on Commonwealth — or is there a better way of doing 
it? I’m still asking about the process. I don’t think it’s so much the 
substance that I’m concerned about. 

I have a little positive reaction from Governor Gutierrez, because 
I get the impression that you think the current process is working, 
and please correct me if I’m wrong, because there seem to be some 
difference of opinions here. The current process is not working, and 
should we here in the committee, right now, have a solution for the 
problem to solve it, rather than continue on for another year, an- 
other 2 years, and then we have another hearing 8 years down the 
line and we still haven’t moved an inch. 

Governor Gutierrez. Well, the solution would be that just you 
and I negotiate and leave the administration out. 

[Laughter.] 

Governor GUTlERREZ.But if this Congress listens to the testimony 
of this administration, then obviously the best method would be for 
all three of us to get together. Now, mind you that I’m the chair- 
man of this Commission, and I’m supposed to testify strictly on 
H.R. 100, but what I heard from this administration and a few of 
the members of this committee is that it “ain’t going to fly.” I have 
to bring that back to the people of Guam and tell them that what 
they voted on ain’t going to fly, and that we need to be able to, as 
you said, come down with some negotiating wiggle-room to make 
this thing work. 

And I think that the people of Guam will decide in the next few 
months what they would like to do. If they’re so adamant as to say 
it’s all or nothing, then we don’t see anything happening by June 
20, 1998. I would hope that I can ask the people of Guam to say 
give us an opportunity — the Commission on Self-Determination, 
the leadership, our Congressmen — to work in a better method than 
we have over the last 8 years, and that’s to negotiate with all 
three — I mean the Congress and this administration. And I think 
if we set a deadline for ourselves, we might be able to see some 
progress come to fruition. 

Mr. Faleomavaega. Governor, 8 years ago we held a hearing, 
and my good friend Ben Blaz can attest to this, and chairman Ron 
DeLugo. We held the hearing in Hawaii, in fact. The first thing and 
the first impression that most members would have — in the sub- 
stance now — we’re talking substance of the bill. 

Governor Gutierrez. Right. 

Mr. Faleomavaega. There would be what is known as a concur- 
rent referral. When you talk about trade issues it goes to Ways and 
Means. When you talk about taxes, it goes to the Ways and Means 
Committee. When you talk about transportation, it goes to the 
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Committee on Infrastructure. When you talk about resources, 
strictly on territorial issues, it’s this committee. 

The danger that I saw 8 years ago, in my humble opinion, was 
the fact that this bill was going to be referred to several commit- 
tees because of jurisdictional problems, because of the issues that 
are involved. And when you talk about EEZ with foreign issues, 
foreign relations, it goes to the International Relations Committee. 
And when you have a bill that is going to be referred to six dif- 
ferent committees, with six different substantive issues, it’s almost 
to say that’s the death knell of any proposed bill. And, I say this 
in all honesty and with a sincere desire, just as we tried when my 
good friend Ben Blaz, 8 years ago — ^how can we get this thing mov- 
ing in such a way that Congress and the respective committee sys- 
tem, in such a way, that they could be cooperative in working to- 
ward resolving the issues that the substantive part of the bill pro- 
vides? That’s the problem that I see and I’ve talked to some of our 
colleagues on the committee, and this is the bottom line. Governor, 
in all due respect, this is the problem that we face right now with 
the proposed legislation. 

Governor Gutierrez. Right. I wish 8 years ago you would have 
told us no on all those provisions so that we would have done some- 
thing different instead of telling us to go to the Administration and 
talk about it and that’s what happened. 

Governor Ada. Mr. Congressman, may I add to that question? As 
earlier I did mention that I hoped that this august body will issue 
some kind of mandate, and that, of course, would be up to you, to 
the Administration telling them and perhaps giving them a dead- 
line that this act must be resolved one way or another in the Ad- 
ministration side. I just want to say that we have visited prac- 
tically all of the section of the Commonwealth Act with the Admin- 
istration. We have signed off to many of the sections and sub- 
sections and so forth. We have taken care of the most difficult of 
the Act; the mutual consent provision, immigration, trade and com- 
merce, consultation on military matters. There are only a few that’s 
leftover. The one issue that the Administration continued to say no 
is the Jones Act. That’s the only one issue that they refuse to even 
listen or find a solution to the problem. If you have taken and 
asked of them, rather, to give you all those information and just 
to go through those things, you wouldn’t know that there are solu- 
tion to all of these issues and those solution are mutually beneficial 
to all of us, both America and Guam. The only problem that we’re 
having here is that, at the end of every Administration, the entire 
thing would be reneged or parts of it would be reneged and then 
they come before Congress and would tell Congress otherwise. All 
I’m asking is that this Congress would just tell them to sit down, 
go through this thing, give us what you have at the end of this pe- 
riod, and you handle — and you take it from there. And I do under- 
stand, Congressman, that it would take more than 1 year for this 
august body to entertain the Act because of the nature of this au- 
gust body. It may take 1, 2 or 3 years. I think that that ought to 
be a consideration and that’s all we’re asking. Congressman. 

Mr. Ealeomavaega. Thank you. Governor. I didn’t — Mr. Chair- 
man, my time is up but I would like to say for the record that this 
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is the first time that I have heard that you only have one remain- 
ing problem in the negotiations 

Governor Ada. Not one remaining. The most important part — the 
most difficult part — there’s other area that are not that difficult to 
overcome. 

Mr. Faleomavaega. Well, it’s my 

Governor Ada. I think, in terms of 

Mr. Faleomavaega. I’m sorry, my time is up. 

Governor Ada. I’m sorry. 

Mr. Faleomavaega. It was my sincere hope, Mr. Chairman, that 
Mr. Garamendi will provide the committee with a status report on 
how the negotiations have been for the past 4 years. Al, can that 
be done, Mr. Staymen? Can we make this as a request, Mr. Chair- 
man, that we get a status report from the Administration of the 
status of the negotiations with the Commission of the Common- 
wealth? Just to kind of give us and update where exactly we are? 
At least from what I hear from the Governors, it is ongoing, it is 
in progress and I’m very happy to hear this. Mr. Chairman? 

Mr. Peterson. I believe Mr. Staymen shook his head yes. 

Mr. Faleomavaega. Thank you. Thank you, Al. 

Mr. Peterson. One final question for this panel, Mr. Underwood. 

Mr. Underwood. Thank you, Mr. Chairman. I appreciate the 
comments of my good friend from American Samoa. I must state 
for the record, however, that the problems with the document, and 
this is a complicated document of 12 articles and I think both Gov- 
ernor Gutierrez and Governor Ada, who have been more directly 
involved with the negotiations, have sustained the position that the 
critical arguments are not within the jurisdiction of other commit- 
tees. They’re within the jurisdiction of this committee and so that’s 
really a call for whether this committee wants to take up the chal- 
lenge of helping to broker this process or not. And I think that’s 
the status of where we are at this time. I would reiterate my con- 
cern that I feel that, you know, to use a well-worn football analogy, 
it’s fourth down and there’s quite a number of yards to go. The Ad- 
ministration has apparently decided to punt, rather than throw the 
Hail Mary pass. Despite the fact that many of us went to Mass this 
morning to ask for spiritual guidance, the Administration decided 
to kick the ball. 

I just want to make a final comment, Mr. Chairman, on the At- 
torney General’s position. My legislation calls for the legislature, in 
conjunction with the Governor, to decide whether an elected Attor- 
ney General will be in Guam. It’s always interesting to ask Gov- 
ernors what they think about an elected Attorney General and I 
did notice that, unless Governor Calvo is planning a miraculous 
comeback, he’s the only Governor who’s not likely to be Governor 
again and he’s the one that’s the most favorable to my legislation. 

Governor Calvo. Thank you. 

Mr. Peterson. I would like to thank the panel. I would like to 
thank the members for their good questions. We will excuse the 
panel to 

Governor Gutierrez. Mr. Chairman, just quickly 

Mr. Peterson. Sure. 

Governor Gutierrez. I was not able to go through my whole tes- 
timony. Could I submit it for the record? 
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Mr. Peterson. Absolutely. Without objection. 

Governor Gutierrez. Thank you. Thank you very much. 

Mr. Peterson. Any questions for the panel can be submitted to 
the record, too. We’ll share them with you. We thank you very 
much. 

The next panel will be the Honorable Anthony Blaz, Vice-Speak- 
er, Guam Legislature; the Honorable Mark Forbes, Senate Majority 
Leader and Chairman, Senate Committee on Federal Affairs, 
Guam Legislature; the Honorable Ben Pangelinan, Senate Minority 
Leader, Guam Legislature; the Honorable Elizabeth Barrett-Ander- 
son. Chairperson, Senate Committee on Judiciary, Guam Legisla- 
ture; the Honorable Peter Siguenza, Chief Justice, Supreme Court 
of Guam; the Honorable Alberto C. Lamorena, HI, Presiding Judge, 
Superior Court of Guam. 

I’m told that all panelists are here except the Honorable Ms. Bar- 
rett-Anderson, so we will then proceed and we will call upon the 
Honorable Anthony Blaz, Vice-Speaker of the Guam Legislature. 
Please be 

STATEMENT OF THE HONORABLE ANTHONY BLAZ, VICE 
SPEAKER, GUAM LEGISLATURE 

Mr. Blaz. Thank you, Mr. Chairman. Honorable members of this 
committee, I am Anthony C. Blaz, Vice-Speaker of the 24th Guam 
Legislature and Chairman of the Committee on Finance and Tax- 
ation. I am also a member of the Commission on Self-Determina- 
tion. 

As our Governors past and present have indicated. Common- 
wealth is supported by both political parties in Guam. Republican 
Governor Calvo appointed the first Commission on Self-Determina- 
tion. Democrat Governor Bordallo’s Commission completed the first 
draft of this act. He was followed by Governor Ada, a Republican, 
who amended the act, conducted a plebi scite with the people of 
Guam on every provision of the act and, upon its passage, pre- 
sented the act to my uncle, the former Guam Republican Congress- 
man, Ben Blaz, who first introduced this act on the Hill. Governor 
Ada conducted discussions with the Bush Administration and the 
early years of the Clinton Administration. Today, Democrat Gov- 
ernor Gutierrez heads the Commission, fighting hard in continued 
discussions with the Clinton Administration and, along with our 
esteemed Democrat Congressman, Robert Underwood, has brought 
this act before Congress today. 

Every Guam legislature in recent times, whether the majority 
has been Democrat, as it has in the past, or Republican, as it is 
today, has endorsed the provisions of this act. All of Guam’s munic- 
ipal mayors, whether Republican or Democrat, have endorsed this 
act. The reason why this act has near-universal bipartisan support 
from Guam’s elected leaders, past and present, is simple; this act 
and only this act has been endorsed and ratified by the people of 
Guam in plebi scite. The voters of Guam have approved every pro- 
vision of this act, provision by provision. No other act, no other sta- 
tus option has been approved by our people, even when they had 
the opportunity to do so. And, given the option of voting for inde- 
pendence, they rejected it. Given the option of voting for statehood. 
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they rejected it. Given the opportunity to pass a constitution, our 
people overwhelmingly rejected it. 

We believe that the vote of our people is sacred and, as an elect- 
ed representatives of our people, we are morally bound to heed 
their call. This act is their call and that is a fact. When other op- 
tions are discussed, they are merely opinions. Although this act is 
a bipartisan effort, as a life-long Republican, I feel I must give the 
Republican view of Commonwealth to clarify any misunder- 
standing. 

The official view of the Republican Party of Guam is support for 
commonwealth status for Guam. It has been in our party platform. 
In fact, support of Commonwealth status for Guam has been part 
of the National Republican platform for at least the past two times 
and, in fairness to my Democratic friends, I must point out that 
support for Commonwealth is a feature of both the local and na- 
tional Democratic Party platforms. 

As a Republican, not just locally but nationally, I find it very 
easy to be enthusiastic about Commonwealth because it’s good na- 
tional, Republican legislation, too. The Republican Party believes in 
limiting the power of the Federal Government over people in gen- 
eral and local communities, in particular. That’s what Common- 
wealth does. As Republicans, we believe in empowering local com- 
munities to solve their problems themselves and that’s what Com- 
monwealth status will do for Guam. As Republicans, we believe in 
promoting economic growth as a means of enriching the lives of 
people and reducing the burden of Federal taxation and spending 
and that’s what Commonwealth does. In so many ways. Common- 
wealth for Guam ties directly into many primary Republican plans 
and we hope, in time, that our national Republican leaders will 
come to appreciate this and liberate the creative energies of our 
people by granting us self-government and the autonomy to do 
what we can do for ourselves. And don’t get me wrong, this is good 
Democratic legislation, too, worthy of the same bipartisan support 
nationally that Commonwealth receives at home. It is unfortunate 
that, based on testimony we have heard today, the Clinton Admin- 
istration is unwilling at this time to give the dreams and aspira- 
tions of our people the support they deserve. And, that’s not en- 
tirely surprising. In the years that we’ve been discussing Common- 
wealth with the executive branch, we have been involved in endless 
discussions with low-level bureaucrats and cutoff from true policy- 
makers. We expect bureaucracy to resist change. It always does. 
We expect bureaucracy to preserve the status quo and the preroga- 
tives of big government. It always will. It is unfortunate that, at 
an executive level. Commonwealth remains largely hostage to this 
eternal bureaucracy. 

But this Congress, Republicans and Democrats alike, have suc- 
cessfully waged battle against running Federal bureaucracy in a 
host of areas. This Congress has successfully begun the reform of 
the bloated welfare bureaucracy. It has streamlined spending, and 
will deliver us, in short order, a balanced budget. It is tackling tax 
reform. Mr. Chairman and members of the committee, we humbly 
ask you to run interference for us with this bureaucracy that is 
frustrating us on this issue. We do not expect you to endorse this 
act as a result of this one hearing, of course not. This is the first 
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time we have come before you in this manner. But we ask you to 
work with us and discuss the many provisions of this act in the 
months to come. We gave the Administration years and, surely, we 
can give you the benefit of reasonable time, as well. We ask that 
you withhold hasty judgment and engage in meaningful delibera- 
tions. If we deal on this issue in good faith, I am certain that both 
sides will be reasonable. Let us do the work that needs to be done 
but, unfortunately, the executive branch seems to be dropping the 
ball on. Surely the express will of our people deserves a fair and 
full hearing, discussion and deliberation at the very least. I am 
confident that this Congress will work with us and I look forward 
to the process as a Republican, as a Chamorro, as an American. 
Thank you and [speaking in Chamorro] “si yu’os ma’ase,” Mr. 
Chairman. 

[The prepared statement of Mr. Blaz may be found at end of 
hearing.] 

Mr. Peterson. Next, we’ll call on the Honorable Mark Forbes, 
Senate Majority Leader. 

STATEMENT OF THE HONORABLE MARK FORBES, SENATE MA- 
JORITY LEADER AND CHAIRMAN, SENATE COMMITTEE ON 

FEDERAL AFFAIRS, GUAM LEGISLATURE 

Mr. Forbes. Thank you very much, Mr. Chairman. In the inter- 
est of keeping within the 5 minute deadline imposed and having 
taken a look at my written testimony. I’m going to extemporize and 
attempt to summarize it as best as I can. I also need to take the 
opportunity, Mr. Chairman, to respond partially to some of the tes- 
timony that was presented earlier. 

I was disappointed in the National Administration’s testimony, 
especially one particular portion of it. There was a statement that 
was made by the Administration representative that, if I under- 
stood it correctly, said that, although he might have certain feel- 
ings and opinions about Guam’s Commonwealth Act in particular 
and our goals in general, that until, if I understood him correctly, 
virtually every single person in the executive branch signed off on 
this, this could not be executive branch policy. And I’m thoroughly 
confused because I had thought that the process that we were en- 
gaged in with the Administration was a process we were having 
these discussions with a designated negotiator, for lack of a better 
term, who had been entrusted with a certain degree of franchise. 
And, to have heard today that, basically, we have to go and con- 
vince every single entity in the executive branch on every provision 
in Commonwealth just presents an impossible task. And I’m glad 
that we’re having this hearing because I think that, you know, al- 
though we are obviously going to continue to engage in reasonable 
discourse and discussion with whoever is interested in maintaining 
that degree of discussion, it’s critical that we start dealing with 
this on a congressional level. It’s important that we talk to folks 
who have some real policymaking authority here, who can actually 
do what needs to be done and I think that, at this juncture, it’s 
critical that we understand why we have to come before Congress. 
Delegate Faleomavaega asked the question earlier. He made a — 
and I apologize if I didn’t hear you precisely, but I believe the ques- 
tion ran along the lines of, since we’ve already presented this in 
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plebi scite to the people of Guam and since they have already ap- 
proved in plebi scite every single provision, is there really any pos- 
sibility of movement and discussion? What is there for the House 
to do? And, my response is that there’s everything for the House 
to do. That’s the whole reason why we’re here. Guam can have in- 
numerable votes, the people of Guam can vote time and time again, 
and, although it is very meaningful for those of us who represent 
the people of Guam, legally it’s meaningless because we are a non- 
self-governing territory and our people do not have the personal 
sovereignty enjoyed by other Americans that gives meaning to their 
act of voting. The question what is there for Congress do to, is ev- 
erything. That’s what the plenary powers of Congress under the 
Territorial clause mean. Beyond that. Congress has, at least in our 
view, a clear obligation under the Treaty of Paris to deal specifi- 
cally with the issue not only of the disposal and the disposition of 
the territory of Guam, but, as it is stated very clearly in the Treaty 
of Paris, determining the civil rights and the political status of the 
native inhabitants of those territories ceded by Spain. The Treaty 
is a treaty, entered into freely by the United States, ratified by the 
U.S. Senate and the specific delegation, in that Treaty, of a respon- 
sibility to Congress not only to dispose of the territory of Guam, as 
it would any territory under the Territorial clause, but to specifi- 
cally determine the civil rights and the political status of the native 
inhabitants is a very weighty responsibility. And, in fact, there is 
no other body, no body that exists, in U.S. law that can deal with 
this issue other than Congress. 

I feel that, having heard the Administration’s testimony this 
morning, that they’ve kind of missed the boat. What we’re looking 
for fundamentally here, and there is no time to go far beyond the 
fundamentals, is for the establishment of some degree of self-gov- 
ernment for a non-self-governing people. How we see that as being 
possible is by a partial disposal of the plenary authority that Con- 
gress has over the people and the territory of Guam under the Ter- 
ritorial clause. We believe that this is doable. We believe it can be 
done. We believe that there is sufficient court precedent to speak 
to the powers that Congress has to do this and we believe there 
are many creative ways that this can be done which, hopefully, we 
will discuss in the months to come. 

One final note. There have been some comments made by the Ad- 
ministration and by others that the other, very important goal in 
our quest here, acquiring a recognition of the right of self-deter- 
mination for Chamorros, is in violation of equal protection clause 
of the Constitution. Rather than get into a broad discussion of that, 
I would just like to, again, remind the committee of what it says 
in the Treaty of Paris. Congress is to determine the civil rights and 
the political status of the native inhabitants of the territory ceded 
by Spain. I think that is something Congress can do, as well. 
Thank you very much. 

[The prepared statement of Honorable Mark Forbes may be 
found at end of hearing.] 

Mr. Peterson. For the record. I’d like to share that the Chair 
will ask the Administration to share with the committee the proc- 
ess they used that didn’t seem to please very many people, make 
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very many friends, or make very much progress, we’ll ask them to 
explain to us that process that was utilized. 

Mr. Forbes. Thank you very much. 

Mr. Peterson. What their goals and hopes were. At this time, 
I will introduce the Honorable Ben Pangelinan, Senate Minority 
Leader. 

STATEMENT OF THE HONORABLE BEN PANGELINAN, SENATE 
MINORITY LEADER, GUAM LEGISLATURE 

Mr. Pangelinan. Thank you very much, Mr. Chairman. Mr. 
Chairman, at the opening of the hearing, a question was asked, 
where are we at, at this process? Clearly, Mr. Chairman, we are 
not where we want to be, we are not where we should be, and we 
are not where we ought to be, and that is the purpose of our pres- 
ence here this morning, to resolve this dilemma. 

Honorable chairman and members of the committee, it is with 
the highest honor that I appear before you and my greatest privi- 
lege to do so, as an elected representative of the people of Guam. 
I am the Minority Leader of the 24th Guam legislature. To prepare 
for this hearing, I logged onto the committee homepage and imme- 
diately opened the “Hot Issues before the Committee” page, hoping 
that H.R. 100 would appear. It did not. Today, we appear before 
this honorable committee seeking to generate the heat requisite to 
place the Guam Commonwealth Act on the “Hot Issues” page of 
this committee and this Congress. Today, we fan the embers kept 
alive by our honorable Nation, which, for nearly a century, guarded 
the glowing cinders of democracy and liberty in Guam and ignited 
the fire of liberty in our people who aspire to be America’s bastion 
of democracy in the Pacific. We bare our souls, hoping that you rec- 
ognize the torch of liberty that is emblazoned in our hearts that we 
are now willing and able to become full partners as America’s liv- 
ing paradigm of democracy and commitment to liberty and freedom 
for all her people. 

Today, we seek to denude the arguments that cloak the hope and 
promise contained in H.R. 100 which sustained the Chamorro peo- 
ple for decades. Some of you may ask why and under what author- 
ity should Congress recognize the political rights, give life to a 
Commonwealth, and give birth to a new political entity within 
America, by and for the people of Guam. While some argue that 
what we seek is not within the framework of our constitution, we 
believe otherwise. Congress’ authority over the disposition of the 
territory of Guam is irrefutable. Equally unimpeachable is its au- 
thority to do so within the broad framework of our petition, H.R. 
100. Open the door, the right door, and we will walk through that 
door. Open the wrong door, and we will turn away. 

We fully realize that, absent full integration into the union as a 
State, Guam will forever be limited to an unequal status within 
America. We must then apply the words — the words of the great 
Justice of the Supreme Court, Felix Frankfurter, “there is no great- 
er inequality than the equal treatment of unequals.” When Con- 
gress treats Guam equally to the States, it treats Guam unequally, 
for we are not equal with the States. Vested in Congress is the 
power and the authority to determine the political status of Guam, 
to grant political rights to the people of Guam, unequal from those 
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granted to the residents of the States, and to establish the Com- 
monwealth of Guam that is unequal from that of any State. 

Mr. Chairman, at the April 1997 hearing on H.R. 856, the U.S.- 
Puerto Rico Status Act, Chairman Young expressed sadness upon 
learning of the loss of Donna Pilar Barbosa Rosario, the daughter 
of the official historian of Puerto Rico, who, in a personal note, 
wrote to the chairman the morning after the 1996 hearing on H.R. 
856. She wrote, “God help us that Pilar Barbosa could live more 
than 3 years to see what all this results in. So help me God — it’s 
now or never.” 

Today, I bear the same sadness for Guam who has lost someone 
of equal importance in our quest for Commonwealth, Tun Pedro 
Perez, a most respected leader, who at the 1989 Hawaii hearing on 
Guam’s Commonwealth, urged Congress to act on this same Com- 
monwealth. He cried out against the attitude of “Manana, ma- 
nana,” our political relationship with America, come back “ma- 
nana.” He pleaded, no more “mananas,” for this old man may not 
live to see another “manana.” Sadly, 3 years after the 1989 hear- 
ings, like Donna Pilar, Tun Petro saw his final “manana” before he 
could see what all of this results in for Guam. 

Honorable chairman and distinguished committee members, 
nothing is more difficult than not being able to see ahead. For to 
live without being able to see ahead is to live without hope and a 
people without hope shall surely perish. Mr. Chairman, now is defi- 
nitely the time to act to see what all this results in so we can see 
ahead, so we can restore hope. With a full realization that we will 
not finish in this Congress, let us act today for action on H.R. 100 
gives the Chamorro people the ability to see ahead. It renews hope 
and promise for our people and, with hope and promise renewed, 
we know that we, the indigenous people of Guam will not perish. 
At the start of the Commonwealth, some debated whether we 
should dare embark on our quest, our journey of hope and promise. 
To all who dared to start this journey. Tun Pedro and those who 
are no longer with us on this earth, we vow that we shall not dare 
to stop the journey that you dared to start until we fulfill the hope 
and deliver the promise made to our people. 

Also, Mr. Chairman, I would like at this time to declare my sup- 
port for H.R. 2370 and also, Mr. Chairman, to raise the issue of an 
amendment to the Organic Act with reference to the quorum of the 
legislature in which local action has resulted in the need to amend 
the Organic Act to reflect that a quorum consists of a majority of 
its members and that no bill shall pass and become law unless it 
shall have been passed at a meeting in which a quorum is present 
and by the affirmative vote of a majority of its members. I’d like 
to also ask the Committee Chair to accept my written comments 
for the record. Thank you, [speaking in Chamorro] “si yu’os 
ma’ase,” Mr. Chairman. 

[The prepared statement of Mr. Pangelinan may be found at end 
of hearing.] 

Mr. Underwood, [presiding] OK. All your statement will entered 
into the record. I now call upon the Honorable Peter C. Siguenza, 
Chief Justice of the Supreme Court of Guam. 
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STATEMENT OF THE HONORABLE PETER SIGUENZA, CHIEF 
JUSTICE, SUPREME COURT OF GUAM 

Justice SiGUENZA. Thank you very much, Mr. Chairman, Con- 
gressman Robert Underwood, and the other distinguished members 
of the House Committee on Resources. It’s a pleasure to be here to 
speak. It is an honor, indeed. I’m here today as the Chief Justice 
of Guam. My rotating term expires in about a year and a half from 
now, at which time we Justices will elect a new Chief. And so, at 
my first, and hopefully final, appearance before you I want to 
stress the importance of the critical matter which is before us 
today. 

In simple terms, House Resolution 2370 would place the judici- 
ary of Guam on an equal footing with its two coordinate branches 
of government. As you will note, the inherent powers of both the 
Executive and legislative branches are clearly delineated within 
the Organic Act. Only the structure of the Judiciary lacks this kind 
of clarity. Ironically, the original local legislation which created the 
Supreme Court distinctly outlined the Court’s authority, clearly 
placing administrative and appellate jurisdiction within the Court. 
In this sense, H.R. 2370 undeniably reflects the will of the people. 
Virtually every provision within the Judicial Empowerment Act be- 
fore you today mirrors the 10-year drafting process with cul- 
minated in the passage of the bill in 1992. It is significant to point 
out that no effort was made to alter the bill for the next 3 years. 
The legislation sat intact and untouched for nearly 4 years, that is, 
up until the ceding of the Court in April 1996. At that time, on the 
eve of the confirmation hearings of the Justices, efforts were under- 
taken to alter the legislation and curtail the authority of the Court. 
In effect, what had taken a decade to build was summarily undone 
within 3 months. In fact, since the Court’s inception, there have 
been no fewer than 4 legislative attempts to undermine the Court’s 
administrative authority and, even as recently as last month, a 
successful legislative bid to limit this Court’s legal jurisdiction. 

Let me briefly share with you the chronology of this Court. In 
1973, the Guam Public Law 1285 was enacted, envisioning a judici- 
ary with a local supreme court at the helm. 1974, the first Supreme 
Court of Guam is established. 1977, the U.S. Supreme Court 
strikes down Guam’s Supreme Court. 1977, that same year, Guam 
convenes a constitutional convention. The foundation is laid to es- 
tablish a supreme court as the judicial and administrative head of 
the Judiciary. This draft Constitution is submitted and approved 
by the U.S. Congress. 1984, the Omnibus Territories Act amende 
the Organic Act to allow for the creation of a supreme court. 1993, 
the Erank Lujan Memorial Court Reorganization Act is signed into 
law after its 1992 passage in the 21st legislature. The bill is pat- 
terned after the 1973 local legislation, the 1977 draft constitution, 
and provisions from various state constitutions. The legislation 
calls for a supreme court of Guam which “will handle all those mat- 
ters customarily handled by state supreme courts, such as court 
rules and court administration. Thus, administrative functions of 
the courts, formerly lying either with the Judicial Council or the 
District Court of Guam, are placed with the Supreme Court of 
Guam.” 
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Then, in 1995 in November, myself. Justice Janet T. Weeks and 
Justice Menessa G. Lujan are nominated to the Supreme Court. 
Also, in 1996 in March, hours after the Justices of the Supreme 
Court are confirmed the 23rd Guam legislature passes bill 404, 
which removes certain inherent powers from the Supreme Court. A 
second bill, bill 494, aims to strip the supervisory jurisdiction of the 
Supreme Court over all lower courts. That bill is debated but ta- 
bled by the Legislative Committee on the Judiciary. Eight months 
later, in December on 1996, the legislature attaches the contents 
of the shelved bill 494 as a midnight rider to bill 776. The legisla- 
tion passes and is vetoed by the Governor. An override attempt 
fails by only a slim margin. In short, this is the problem faced by 
the Supreme Court of Guam and why we seek to have this Court 
established within the Organic Act. Permit me the luxury of over- 
stating the obvious when I say that a judiciary or any branch of 
government cannot function independently if another branch can 
modify or strip it of its powers at will. 

The bill before this distinguished panel will ensure that, like the 
inherent power of the Executive and legislative branches, the cor- 
responding authority of the third branch cannot be tampered with 
on whim. There are those who espouse the view that the Judicial 
Council of Guam is the policymaker for the Judiciary. Allow me 
now to let the record speak for this court when I say that in the 
10 years it took lawmakers to craft and fine-tune the bill that cre- 
ated the Supreme Court of Guam, the notion of a judicial council 
as the administrative arm of the Judiciary was explored and subse- 
quently rejected in that role. The Frank Lujan Memorial Court Re- 
organization Act, which created the Supreme Court, explicitly envi- 
sioned an advisory role for the Judicial Council. And, since that 
time, the will of the people is not changed. A recent survey con- 
ducted on Guam by your colleague and our delegate. Congressman 
Underwood, in addition to a poll conducted by the Guam Bar Asso- 
ciation, along with numerous media editorials, have each independ- 
ently and resoundingly confirmed the original legislative concept of 
the Supreme Court as the judiciary administrative helm. This isn’t 
a structure without precedent. The Judicial Empowerment Act 
would not only restore the initial intent of local legislation, creating 
the Court, but would also confer upon it the same inherent author- 
ity exercised by judiciaries in the 50 States and other U.S. jurisdic- 
tions. 

In closing, I leave you with the words of Alexander Hamilton, 
who noted over 200 years ago, “the Judiciary is beyond comparison 
the weakest of the three departments of power. All possible care is 
requisite to enable it to defend itself against their attacks.” Thank 
you, Mr. Chairman. I have brought with me copies of the judicial 
sections from the respective constitutions of every State and U.S. 
jurisdiction, should any of you wish to view them. It has been a 
pleasure and I thank you for your time and your attention. 

[The prepared statement of Honorable Peter C. Siguenza may be 
found at end of hearing.] 

Mr. Underwood. Thank you. Justice Siguenza. Your entire 
statement will be read into the record. At this time. I’d also like 
to recognize the presence of Justice Janet Weeks from the Guam 
Supreme Court who is with us here. At this time. I’ll call upon the 
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Honorable Alberto C. Lamorena, III, Presiding Judge, Superior 
Court of Guam and former Guam Senator. 

STATEMENT OF THE HONORABLE ALBERTO C. LAMORENA, HI, 
PRESIDING JUDGE, SUPERIOR COURT OF GUAM 

Judge Lamorena. Good afternoon and [speaking in Chamorro] 
“Hafa Adai.” Thank you very much for the opportunity, Mr. Chair- 
man and members of the committee, to appear the committee on 
Resources. I have submitted my written testimony earlier and I 
would like to recognize the presence of Judge Manibusan, Joaquin 
Manibusan, Superior Court Judge, who is also submitted written 
testimony. I have incorporated his written testimony and mine in 
my oral testimony. 

I come before you representing the Superior Court of Guam 
Judges who oppose H.R. 2370 and, individually, as a member of the 
Commission on Self-Determination, in support of H.R. 100, the 
Guam Commonwealth Act. We, as Superior Court Judges, oppose 
H.R. 2370 because H.R. 2370 is unprecedented in that Congress 
has always left the internal organizational structure of a court sys- 
tem to the individual states or territories, whether through local 
law or local constitution. H.R. 2370, if passed, would certainly run 
contrary to the goal of increased self-government for the states and 
territories as long as that goal is consistent with the United 
States’s Constitution. In Calder v. Bull, the U.S. Supreme Court 
recognized that the power to establish the internal structure of a 
state’s courts is at the very heart of a state’s sovereign powers. The 
same principle should be applied in the case of the Judicial Branch 
of the Government of Guam. For Congress to dictate the internal 
structure of Guam’s Judiciary denies the people of Guam the rights 
afforded other states and territories. Will Congress next dictate 
Guam’s internal structure for our legislature and for our executive 
branch? This is a dangerous precedence and is definitely a step to- 
ward more Federal control and less self-government for our people 
of Guam. This is totally contrary to the principle of federalism ab- 
dicated by many Members of Congress. 

Under the Organic Act of 1950, Guam has had limited self-gov- 
ernment. Today, American citizens in Guam aspire to a greater de- 
gree of self-government. If Congress shares the goal of self-govern- 
ment for Guam, then Congress must reject H.R. 2370. If passed, 
H.R. 2370 would have repealed existing Guam law and micro-man- 
aged the affairs of the Judicial Branch of government. This means 
that whenever there is any change needed, we must return to Con- 
gress where Guam has no voting representatives to seek the de- 
sired change. The internal structure of the Judicial Branch is a 
local matter. When our Congressman, Antonia Won Pat and Con- 
gress passed the enabling legislation creating the Supreme Court 
of Guam, it left up to the Guam legislature to establish laws to set 
up the internal structure of the Judicial Branch. Our Guam legisla- 
ture has already established the structure and the authority of the 
Judicial Branch. Does it not seem both logical and necessary that 
proposed changes to the structure of such a system should be deter- 
mined by our local legislature elected by the people of Guam? As 
U.S. citizens on Guam, we simply are asking to control our local 
government. No Federal interest is at stake when self-government 
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over Guam’s internal affairs is exercised in matters not otherwise 
governed by the U.S. Constitution. I respectfully request that this 
honored committee table H.R. 2370 and, for the reasons cited, I 
hope it passes H.R. 100, the Guam Commonwealth Act. 

The people of Guam have the inherent to set up our govern- 
mental internal organization. Guam’s control over its own judiciary 
goes to the very soul of its quest for self-government. Guam wants 
a fundamental restructuring of its relationship with the United 
States, not merely a commonwealth title without commonwealth 
reality. We are seeking a change in Guam’s political status where- 
by we have the right of self-government, all the branches of the 
government, including the courts. In conclusion, it will serve the 
national interests for Congress to acknowledge a sovereignty in 
matters relating to local issues. H.R. 2370 provides less, rather 
than more, self-government. As U.S. citizens, self-government for 
our people, by our people, and of our people must be our ultimate 
goal. In addition to my testimony, I incorporate the following testi- 
mony: the Honorable Joaquin Manibusan, Superior Court of Guam, 
Judge. Our testimonies have also been endorsed by Honorable 
Katherine Maramen and the Honorable Steven Unpinqco, col- 
league, Judges, of the Superior Court of Guam, who together com- 
prise four of the five Superior Court Judges on the island. Thank 
you and [speaking in Chamorro] “si yu’os ma’ase.” 

[The prepared statement of Judge Lamorena, HI may be found 
at end of hearing.] 

Mr. Underwood. I thank you. Judge Lamorena, for your com- 
ments on my legislation. 

[Laughter.] 

Judge Lamorena. On both legislations. 

Mr. Underwood. On both of them. Thank you very much. I also 
would like, for the record, to enter statements by: former Senator 
Pilar Lujan, who was author of the Supreme Court of Guam legis- 
lation; the comments of Judge Frances Tydingco-Gatewood who 
supports the legislation as a Superior Court Judge; the statement 
by the Guam Bar Association, which is in support of the legislation; 
and Charles Troutman who is the compiler of laws and current 
Acting Attorney General who is also in support of H.R. 2370. All 
of those statements will be made part of the record. 

[The prepared statement of Ms. Lujan may be found at end of 
hearing.] 

[The prepared statement of Judge Tydingco-Gatewood may be 
found at end of hearing.] 

[The prepared statement of the Guam Bar Association may be 
found at end of hearing.] 

[The prepared statement of Charles Troutman may be found at 
end of hearing.] 

Mr. Underwood. If Mr. Staymen is here, at the conclusion of 
some questions — I would like to re-impanel you and ask you some 
questions relative to S. 210. I just wanted to remind you of my ear- 
lier request. 

The statements relative to the issue of Commonwealth and H.R. 
100, and I would like to ask the three Senators this question. It 
is the same question I asked of the Governors. Have any of you 
ever heard of the — or formally support the idea, perhaps, of making 
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the Chamorro people a tribe in the manner of which the Native 
Americans are recognized in order for the exercise of Chamorro 
sovereignty? 

Mr. Blaz. Well, in Guam, we hear of many rumors, some very 
distasteful, some very good things. I don’t — in talking about what 
has been the will of the people, as the Governors had alluded to 
earlier, there’s been only one plebi scite even talking about the sta- 
tus that we seek, which is the Commonwealth status. As to the de- 
sire of the Chamorro people to become some tribe, I — we don’t sup- 
port it and, if it’s a rumor, I think we should just dismiss it as 
such. 

Mr. Underwood. Thank you. Senator. 

Mr. Forbes. It’s fascinating. I had to fly 10,000 miles to hear 
that I wanted to be part of a tribe. To the best of my knowledge, 
there’s absolutely no discussion within the 200 square miles of 
Guam that goes beyond two folks or three. It surely has not been 
in the mainstream media about the possibility of somehow having 
Congress — I can’t imagine how you would do it, to tell you the 
truth, but, through whatever mechanism, decide that a people that 
were acquired as the result of a treaty ending a war with Spain 
in 1898 suddenly become indigenous Native Americans, I don’t un- 
derstand how that could happen. But this is not a hot topic in 
Guam, I have to let you know. 

And I do have to say one more thing, too, and I say this at some 
risk, because I understand there’s significant money involved here. 
I am — and again, this is all information that I received here. I un- 
derstand that a tribe of California mission Indians is really 

Mr. Underwood. It could be that they are missionary Indians. 

Mr. Forbes. Whatever. Is really big behind this and we have had 
one experience with them. About 9 months ago, actually about a 
year ago now, during the course of our last election, we had several 
initiatives on the ballot. One initiative was an attempt to legalize 
casino gambling in the territory of Guam. This group, apparently, 
bankrolled the pro-casino gambling side to a significant degree, at 
least according to public reports, and took a very visible role in the 
public relations campaign promoting that. For your information, 
the people of Guam overwhelmingly and resoundingly, and I pre- 
sume that includes the majority of Chamorros, rejected the legal- 
ization of casinos in the territory of Guam. It was a massacre and 
we thought that was the end of that. Suddenly, there’s a suggestion 
that Guam become a tribe and I don’t know, maybe it’s just me. 
There’s a part of me that’s thinking, gee, what would happen if we 
really did create a Chamorro tribe? Does that mean we’d have to 
have a Chamorro tribal reservation? What would the reservation 
consist of? What would it be? 500 acres somewhere on the territory 
of Guam? If we did that, could you then build a casino on that 
property regardless of the expressed vote of the people of Guam to 
reject casino gambling? I don’t know. I’m not saying that’s behind 
it. I’m not saying that’s the idea, but suddenly, it all kind of, you 
know, just came to me. I’m suffering from sleep deprivation, folks, 
I just got off a plane, so, maybe that’s what’s happening. But that 
is my reaction. But to the specific question, is this a topic of great 
debate in Guam, no. 
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Mr. Underwood. Well, you’re clairvoyant as well as a represent- 
ative of the people. 

Mr. Pangelinan. Thank you 

Mr. Underwood. Senator? 

Mr. Pangelinan. Thank you very much, Congressman, for the 
question. The only legitimate exercise for the expression of self-de- 
termination for the people of Guam have been through the plebi 
scite process and the only legitimate ^oups that have participated 
in the process continue to participate in the process and appear be- 
fore you in this hall to express an opinion on the Commonwealth 
Act. Any other representations outside of this process, I believe, is 
not legitimate and should not merit the consideration of this com- 
mittee absent a presentation to the people of Guam for whatever 
status they want to incur. 

The missionary Indians visited my office with the local represent- 
ative and, if the intent of the establishment of a Chamorro tribe 
is for the expressed authority to enter into a activity that the peo- 
ple of Guam have rejected, I believe the people of Guam deserve 
to know the truth behind these motivations and absent that, I just 
believe that it is not a legitimate representation of the desires of 
the people of Guam. 

Mr. Underwood. OK. If I could also just followup with a brief 
question of the three Senators. We’ve discussed a couple of per- 
mutations on this issue of self-determination and the development 
of the Commonwealth process. Some have suggested that we go 
ahead and develop a constitution first and then we proceed to exer- 
cise the Commonwealth. So, I want to get your sentiments on that 
issue, and also the issue of whether Congress has a role in dele- 
gating its authority or disposing of its authority under the Terri- 
torial clause and perhaps you can answer that. Mr. Forbes, since 
you’re Chairman of the Federal Territorial Relations, perhaps you 
can respond to this issue. 

Mr. Forbes. Thank you very much, Mr. Chairman. My view and 
I suspect this is the view of most of us, to engage in a constitu- 
tional process prior to a status change is somewhat meaningless. 
Again, it all stems from the fact that we are a non-self-governing 
territory. We’re non-self-governing. Under the current statutes that 
exist that authorize a local drafting of the constitution, the con- 
stitution would have to be drafted within some fairly narrow pa- 
rameters, then it would be sent to Congress and Congress would 
have the ability to amend, to revise, ultimately, to approve. Unless 
there is, first, a status change, then a constitutional process in 
Guam simply reduces us to a drafting subcommittee for a piece of 
congressional legislation. And I’m not saying that facetiously. I be- 
lieve Guam has to have a constitution at some point, don’t get me 
wrong. The Commonwealth Act is very specific and it says that 
Guam will draft a constitution but it will draft a constitution sub- 
sequent to a change in political statute that empowers and author- 
izes the people of Guam to exercise, and I use this word carefully, 
some sovereignty in doing this. I don’t mean sovereignty in the 
sense of an independent nation, I mean sovereignty in the sense 
that every other person in this room, with the exception of those 
of us who come from Guam, enjoys. We have no inherent under 
U.S. law right to exist. Our government has no inherent right to 
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exist as the governments of most territories do not, and, until, to 
get to the delegation issue, until there is a disposal of some of the 
plenary authority that Congress holds and an investiture of some 
of that power in the people of Guam, anything we do is kind of 
spinning our wheels. We need to have that investiture and when 
that investiture and when the people of Guam are acting as sov- 
ereign citizens in the same manner that other Americans get to act 
as sovereign citizens in drafting their constitution, when the votes 
of the people of Guam are meaningful outside of the confines of our 
borders and have meaning that carries to Washington, D.C. and to 
the United States of America, then I am entirely in favor of a con- 
stitution. But, until then, I don’t know that it would really serve 
a useful purpose other than to eat some time up. 

The issue of delegation is a very important one. Congress already 
delegates authority to the government of Guam. The very existence 
of the government of Guam is a delegation of congressional author- 
ity. But, it is revokable. It is utterly and absolutely revokable. If 
Congress chose to, tomorrow, you know, God forbid and I’m certain 
this would not be the case, but if it chose to, tomorrow, notwith- 
standing the fact that Senator Pangelinan, myself and Vice-Speak- 
er Blaz were elected by the people of Guam, we could be removed 
from office, the legislature could be abolished, the Governor could 
be replaced by the Commander Naval Forces Marianas who would 
rule by fiat and decree. Those powers exist in Congress. Congress 
can do that. So long as authority is simply delegated, that will al- 
ways be the case. It is critical, it is absolutely critical, that the sta- 
tus change be coupled with a partial disposal of those authorities. 
We believe that it can be done. We believe that, under the Terri- 
torial clause. Congress disposes of property all the time. And we 
think that if there is a serious effort to take a look at this issue, 
on a broad basis, and not deal with it in such a cursory manner, 
as the executive branch apparently did, the executive branch who 
seems to think there are limits to congressional authority, that our 
view will be justified. And we believe that it is critical that we un- 
derstand that, fundamentally, there is no purpose to talking about 
Commonwealth if it does not involve at least a partial disposal of 
the plenary powers of Congress to the people of Guam. 

Mr. Underwood. Thank you. Senator. Senator Mr. Pangelinan? 
Or, excuse me. Senator Blaz? 

Mr. Blaz. As to the constitutional question, it’s the cart before 
the horse. Congressman, and I think that Senator Forbes said very 
eloquently put it. I think that we need to dispose of the situation 
regarding our political status. First, that question needs to be ad- 
dressed and answered and resolved before we engage in the process 
of forming a constitution. 

Mr. Underwood. Thank you. 

Mr. Pangelinan. Thank you very much, Mr. Chairman. Mr. 
Chairman, the attempt to place a constitution before the people of 
Guam prior to the resolution of the political status of the people of 
Guam is an attempt to move the train away from the platform 
without the Chamorro people on board. And it cannot happen, it 
shall not happen, and I will not let it happen. 

Any kind of resolution with regards to internal self-government 
for the territory of Guam must first resolve the issue of Chamorro 
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self-determination. It’s as simple as that. It is what the people of 
Guam desire, it is what they voted for. It is concurred with by 
those people who have voted on the Commonwealth Act, and have 
said they will give up the right to vote on Chamorro self-deter- 
mination. They have disenfranchised themselves in recognition of 
the inherent right of self-determination for the native inhabitants 
of Guam. We ask that the Congress recognize this, that the people 
out there have extended and expressed and exercised their con- 
stitutional right to a vote, and in the expression of that constitu- 
tional right they have chosen to recognize the inherent and inalien- 
able right of self-determination for Chamorros only in resolving the 
political status of Guam. Thank you. 

Mr. Underwood. Thank you very much and, before I yield to Mr. 
Faleomavaega, I’d just like to let the two gentleman from the third 
branch of government know that the primary intent of the legisla- 
tion 2370 is simply to rectify what is an apparent imbalance in the 
way that the three branches of government are dealt with. Well, 
I never went to law school. I did go to some school and in those, 
I always heard that the three branches of government were sup- 
posed to remain separate and co-equal. Now, obviously, in the real 
world, that somehow gets muddled up and one of the ways that we 
resolve that is to make sure that the third branch of government 
takes on the characteristics of an original court of jurisdiction or 
an Organic Act court, in our case, or take on the trappings of a con- 
stitutional court. I recognize the amount of emotion that is involved 
in the survey which I conducted regarding the elected Attorney 
General and a couple of other matters before the people of Guam 
which were subject to Organic Act changes. This was the one that 
attracted the most attention and was the one that was closest in 
the outcome of my survey. I certainly don’t mean to demean anyone 
in — ^who takes another position as my good friend. Judge 
Lamorena, and I mean that because we were classmates and good 
friends. I don’t mean any disrespect to the Superior Court at all. 
And, with that, do you have any questions? 

Mr. Faleomavaega. Thank you, Mr. Chairman. I wanted to ask 
Senator Forbes and I appreciate your raising the issue of the — con- 
cerning the Treaty of Paris because this goes, again, to the very 
fundamental issue that I had tried earlier just to understand ex- 
actly, not only the current status of Guam as a territory, how this 
relates to provisions of the Federal Constitution, and what this 
means for the Commonwealth Act under H.R. 100. Before asking 
this question, I would like to note, for the record, I don’t know 
whether it was by fate or by some circumstance but it was just yes- 
terday, by express mail, I received a pamphlet that was sent to me 
by the Cabazon tribe from California. And I want to express my 
[speaking in Chamorro] “si yu’os ma’ase” to the good residents and 
the leaders of Guam for receiving the tribal leaders and the mem- 
bers of the Cabazon tribe when they visited Guam. I am just sim- 
ply reiterating what I’ve read of this that was just received yester- 
day in my office and I kept querying why the gentleman from 
Guam keeps asking this question about being a tribe. You know, 
there are 12 tribes of Israel, so the book says and they were very 
blessed. But I just wanted to raise the question because it does tie 
into the whole question of treaty rights, sovereignty issues, the 
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right of self-determination, and where does this put Guam in the 
middle of all these legal terms. The first thing I wanted to raise 
is that Guam was a byproduct of war and we all live and breathe 
as a matter of history. Guam was annexed by the United States 
and, under the provisions of the Treaty of Paris, Senator Forbes, 
and maybe you can enlighten the members of the committee and 
for the record, does this mean that the native inhabitants of Guam 
still had inherent rights of the characterization of being a sovereign 
people? Still, despite being under or annexed by the United States? 

Mr. Forbes. In terms of the reading that I have done, with re- 
spect to the Treaty of Paris and the Treaty of Paris, incidentally, 
has been referenced in certain court decisions having to do with the 
establishment of the unincorporated territorial status, but the 
reading that I have done is that the Treaty of Paris basically, in 
addition to transferring physical possession and sovereignty over 
those territories that are ceded by Spain to the United States, spe- 
cifically the Island of Guam, the Island of Puerto Rico, and all the 
islands that constitute the Philippine Islands at the time of the 
Treaty, it also transfers — the United States accepted certain re- 
sponsibilities. Now, what those responsibilities are, although the 
Treaty is a treaty between Spain and the United States of America, 
they accept responsibilities for the inhabitants. In this Treaty, they 
say that they shall determine, and actually, it’s much more specific 
than that, it says Congress shall determine what civil rights the 
natives, and this is an important point, the natives shall have and, 
you know, forgive us for freely translating native of Guam into 
Chamorro, since anybody who was here at the time the Treaty of 
Paris was concluded, anybody that was in Guam was Chamorro, so, 
I don’t know who they could have been referring to, other than 
Chamorros, that the civil rights and the political status of the na- 
tives of the territory ceded, such as Guam, shall be determined by 
Congress. Now, to us, that seems a very significant point because 
under the broad Territorial clause powers that were in existence 
since the Constitution was established. Congress shall make all 
needful rules and regulations with respect to the disposal or ad- 
ministration of territories, but here in this Treaty, we have a very 
specific charge leveled upon Congress, that Congress actually took 
upon itself voluntarily, to assume responsibility for the people 
themselves. 

Does the Treaty of Paris confer upon Chamorros and, in par- 
ticular, a certain residual sovereignty? I don’t know of that argu- 
ment can be made. It’s very clear to me that Spain is ceding to the 
United States territory that Spain feels it owns and is ceding to the 
United States the responsibility to care for Spanish subjects. But, 
does it definitely place a charge upon Congress to resolve these 
questions? I think it does. And even more important, I think it 
opens the door to a way to solve this apparent dilemma that people 
seem to feel about how can you have an exercise of self-determina- 
tion just for Chamorros? Well, if Congress has accepted, in the 
Treaty of Paris, the charge that it will determine the civil rights 
of the native inhabitants, i.e. the Chamorros in Guam, that, to me, 
gives Congress very broad powers to determine what those rights 
are. And, in the past, that broad power has been used by previous 
Congresses to determine, well, how little rights can we give them. 
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you know, what can we get away with in terms of denying certain 
rights? But, the word determine to me is not a minimalist term. 
It can — it means you can give the Chamorro this many rights or 
that many rights or as many rights as you want, including the 
right to exercise self-determination. And, as far as the equal protec- 
tion clause, we’ve already had court decisions in the CNMI that 
have upheld provisions in the constitution of the CNMI that re- 
strict the ownership of property, specifically to Chamorros and 
Carolinians of CNMI descent and the courts determined there, very 
clearly, that, notwithstanding the equal rights provisions of the 
Constitution, that Congress, under the Territorial clause, could 
pass legislation and, through their endorsement of the CNMI con- 
stitution had passed legislation allowing for this apparently dis- 
criminatory, although we believe not discriminatory at all, practice 
to exist. So, we think the Treaty of Paris is a very powerful weapon 
for arming Congress with the power to resolve these issues favor- 
ably and we feel, again, not to pick on the Administration, that the 
Administration is less than creative in examining this and was 
quite audacious in attempting to say that you, the Congress, didn’t 
have powers that so clearly you have. There is no limitation on 
what Congress can do when it comes to territories, and, in this 
case, what is can do when it comes to resolving the rights of na- 
tives in those territories. 

Mr. Faleomavaega. I just wanted to make this observation. Sen- 
ator Forbes, for the record that as you are probably well aware, 
that under the Federal Constitution there are two distinct 
groupings whereby the Congress has direct authority to deal with. 
Those are the Indian tribes and the Treaty rights pertaining to the 
Native American Indian tribes, and the territories. And you’ve just 
quoted, quite eloquently, that specific provision about the Terri- 
torial clause which groups all of us, the rest of us, where terri- 
tories — but, as I’ve cited earlier to Mr. Staymen, the problem is 
that we are the only territories that are placed under this listing 
that the United Nations has. Indian tribes do not have that in the 
United Nations. We have it. The Virgin Islands, American Samoa 
and Guam has that specific listing. And because of our listing as 
a non-self-governing territory, it also means that not all the provi- 
sions of the Federal Constitution applies to the three territories, 
so — which adds another problem. To say that we’re all Americans 
but in substance, we do not have all the same rights and privileges 
as other Americans. So, I just want to — and, by the way, histori- 
cally, too. Congress has never been consistent in its dealings with 
the territories. 

Mr. Forbes. That’s clearly the case. 

Mr. Faleomavaega. And I’m just adding more to the problem 
but I just wanted to share that with you and I sincerely hope that 
maybe the provisions of the Treaty of Paris will enlighten some of 
our friends downtown to see that there is a way to resolve this di- 
lemma that we’re all faced with constantly. 

The counting process, as stated earlier by Mr. Garamendi, when 
this plebiscite took place in 1982, was it just a plebiscite among the 
Chamorros in their self-determination or did it include all the non- 
Chamorros as well? 

Mr. Forbes. It was island-wide. All registered voters. 
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Mr. Pangelinan. It was all registered voters of the territory. 

Mr. Faleomavaega. Then, why is the Administration making 
such a big thing about non-Chamorros and Chamorros partici- 
pating in the process? 

Mr. Pangelinan. It seeks to disenfranchise Chamorros. Well, it 
enfranchises everybody else. And for me, that is — you cannot rec- 
oncile those two positions. The Administration is saying that we 
cannot, as a Federal policy, disenfranchise those people living on 
Guam because they happen not to be Chamorros, but we can dis- 
enfranchise Chamorros and it’s an OK Federal policy. It’s 
doublespeak and it just cannot carry, I think, not only in terms of 
the Constitution, but I think it — morally, they cannot carry forward 
that argument. 

Mr. Underwood. And just for the sake of the record, I know my 
time’s up, when the plebiscite took place in 1982, with the vote of 
75 percent plus, this voting result included both Chamorros and 
non-Chamorros, am I correct? 

Mr. Forbes. Yes, it did. 

Mr. Underwood. OK. 

Mr. Pangelinan. And the non-Chamorros voted in that to in- 
clude a recognition of a Chamorro-only vote on self-determination. 

Mr. Forbes. Incidentally, not to consume time you don’t have. 
Congressman, I think this committee should look very strongly at 
the implications of statements that were made by the State Depart- 
ment at the U.N. and apparently in the testimony today about how 
the Administration seems to suddenly believe that, yes, there is a 
right of self-determination but that everyone in Guam should vote 
on it. I thought the Civil War was fought on the basis of ensuring 
the nullification could not occur and that States could not secede. 
If someone can leave California, show up in Guam or American 
Samoa, register to vote in 24 hours, and suddenly acquire a right 
of self-determination that he or she did not have 24 hours before 
when they were in California, the implication to me is that this Ad- 
ministration has turned 100 years of history on its head and has 
suddenly decided that Californians have the right to secede from 
the United States of America. It makes no sense. 

Mr. Faleomavaega. Senator Forbes, I know my time is up and 
I want to say that your observation, you hit it right on the head 
of the nail. The District of Columbia is a classic example of how 
Congress has exercised its absolute authority. There’s supposed to 
be an elected mayor, there’s supposed to be an elected city council. 
Now they have an appointed board of Governors controlling all the 
affairs of the District of Columbia whereby some 600,000 American 
citizens reside. Thank you, Mr. Chairman. I know my time is up. 

Mr. Underwood. Thank you. Mr. Mansur, would you like to 
raise a point? 

Mr. Mansur. Yes, thank you, Mr. Underwood. Chairman Young 
has really been fully committed to working supporting self-deter- 
mination and I think that’s evidenced by a number of things that 
he’s done, particularly the past years, all the effort he’s been put- 
ting into resolving the Puerto Rico statue issue and it’s interesting. 
The fundamental premise of the Puerto Rico Status bill, the United 
States Puerto Rico Political Status Act, is based on mutual consent 
because you have three stages and you don’t move ahead until you 
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have approval by the people of Puerto Rico. At the same time, the 
chairman has made it very clear that he has a real concern for any- 
body who wants to try and assert that somehow Congress could be 
legally bound to mutual consent, as opposed to a policy or basically 
a framework. 

The other thing that is really critical in this process which has 
been mentioned today and which I know the chairman also feels 
very strongly about are those who state that Congress’ constitu- 
tional authority under the Territorial clause can be disposed of. In 
particular, I just wanted to point out with regards to Senator 
Forbes’ statement and I have the fortunate opportunity to know 
the Senator for many, many years now. But you mentioned in your 
statement about an unnamed district court case establishing that 
Puerto Rico is outside of the Territorial clause. Now, that was a 
Puerto Rico district court decision which they were basing on some 
of the legislative history about a compact in Puerto Rico author- 
izing their local constitutional government. Subsequent to that, the 
Supreme Court did determine in Harris v. Rosario that Puerto Rico 

is, in fact, subject to the Territorial clause. Furthermore, you also 
cite correctly the Supreme Court case that says Puerto Rico, like 
a state, is an autonomous political entity sovereign over matters 
not ruled by the Constitution and that was PDP v. Rodriguez. How- 
ever, in that case, the court was referring to the authority that 
Congress had provided to Puerto Rico for a local constitutional gov- 
ernment. And so, it was in the framework of that internal self-gov- 
ernment that they had — they were characterized with those pow- 
ers. Recently, a three-judge appellate court decision, in United 
States V. Sanchez, said in spite of Puerto Rico having this local con- 
stitutional government, and now for almost 45 years, in fact, it’s 
now over 45 years, that Congress, if it so chose to, could, in fact, 
go in and completely reorganize the government and change it com- 
pletely. Congress hasn’t chose to do that. In fact, if you think about 

it, even though there is not a legally binding mutual consent, they 
basically have abided by that principle for 45 years, which is a 
pretty strong statement in itself. The problem, and the only reason 
I’m raising this at this time. Senator, is it seems when these kinds 
of statements are raised here in this kind of forum where we’re try- 
ing to hammer out what is possible and what isn’t, doesn’t that 
bring about confusion in Guam about what is possible? 

Mr. Forbes. Actually, in my statement, Mr. Mansur, I said that 
the Puerto Rican situation was confusing. I said that you seemed 
to have courts doing maybe this way and then maybe that way on 
the Puerto Rican issue and, in the statement, Puerto Rico is not 
mentioned as an example of the ability of the Congress to dispose 
of property under the Territorial clause. Rather, it was thrown in 
there to say, you know, some courts are even thinking you might 
have done it in Puerto Rico. Personally, I believe Puerto Rico is an 
unincorporated territory and I’ve said that anytime anybody’s both- 
ered to ask me. But, I’m saying that you have some degree of con- 
fusion that apparently arises, as best as I can tell, from the vague 
nature of the legislation in 1952 which seemed to establish a com- 
pact but then really didn’t transfer any specific powers to Puerto 
Rico. So, you can have a court simultaneously saying, well, you’re 
no longer really a territory but since Congress didn’t give you any 
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power, you still have to be treated like one. And, I think that one 
of the reasons why, in our draft legislation, we have attempted, 
and when I say our I mean Guam’s, we have attempted to be more 
specific about what powers we would like to see disposed of is pre- 
cisely to avoid ever being in a situation like Puerto Rico is where 
you might have some authorities who say you’re non-territorial, 
you have other authorities who I personally agree with that say 
they are territorial and a lot of that confusion stems from vague 
language, like using the term commonwealth but not attaching 
anything specifically to it, using the term compact but not having 
any real terms attached to it. That’s why those statements were 
raised. 

We believe that the power that Congress has to partially dispose 
of doesn’t stem from anything having to do with the situation with 
Puerto Rico. We believe, and again this is thinking outside the box. 
Congress disposes of territory all the time. Congress has been leas- 
ing property, partially, you know, leasing mineral rights but retain- 
ing title, and you may say that that’s title. But where are the terri- 
torial clauses that make a distinction between governmental pow- 
ers and title? It doesn’t. 

Mr. Underwood. OK. Thank you. Senator Forbes. I would offer 
the observation that I wish the committee had as much expertise 
on Guam as it apparently does on Puerto Rico. 

[Laughter.] 

Mr. Underwood. And that inevitably all these issues always re- 
surface and I want to reiterate the point, I think, that has been 
made by the three Senators and particularly by the statements by 
Senator Forbes. One of the things that Guam has judiciously done 
in this instance is to carefully articulate in specific terms what it 
wants in order to avoid any of the lack of clarity which has led to 
interminable court cases in the case of Puerto Rico’s own situation 
and that, in fact, such things as land alienation, there’s a very spe- 
cific authority which has been given in the case of the northern 
Marianas. And many of the items that we’re asking for in this 
Commonwealth approach that kind of disposal of authority. So, it 
is possible. In some instances, it’s a case of political will. In some 
instances, perhaps, it’s the case of some of our larger insular areas 
affecting the business that is at hand. But, I’m certainly glad that 
there has been this extended discussion both from this panel as 
well as the first panel on the situation that is unique to Guam and 
the circumstances which are unique to Guam and the legal basis 
for many of the issues which we forwarded under the Common- 
wealth Act. 

I thank the panel very much. I’d like to call Mr. Staymen just 
for some brief questions on S. 210, please. Mr. Staymen, on the bill 
S. 210 and this is for the record. On the bill S. 210, there’s a provi- 
sion in there which was inserted in the most recent version. It 
wasn’t in the past 104th Congress version which we were trying to 
work at a late date. There’s a provision in there on paying fair 
market value if the land goes to any private owner. I want it clear- 
ly established on the record that I am opposed to such a provision 
and will work hard to strike it if it ever happens. But I do want 
to ask four questions. 
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Basically, Mr. Staymen, on page 4 of your statement, you rec- 
ommended that the refuge — that the statement — we have a provi- 
sion in there in S. 210 which says that if there’s going to be any 
shift in the amount of acreage which the Fish and Wildlife cur- 
rently has on Guam, that there is a mechanism established by 
which both Guam and the Fish and Wildlife Service engage in dis- 
cussions and, failing any agreement, that the matter be disposed 
of in Congress. The headquarters property of the Fish and Wildlife 
Service numbers some 300-plus acres and we figure that this was 
a useful compromise since we may not ever reach any agreement. 
But in your testimony, you want to expand that to include the 
overlay component of the Guam National Wildlife Refuge. Wouldn’t 
the effect of your amendment exempt the entire refuge overlay 
from the impact of Guam being first in line for land? And this 
would affect approximately 23,274 acres of land, lands which the 
DOD agencies hold onto. And you know, Guam is a very small 
place. Twenty-three thousand acres is a lot of land and it really 
takes the stuffings out of the whole notion of Guam being first in 
line. 

Mr. Staymen. That’s not the intent. The intent was to try to 
clarify the definition which talks about refuge and the purpose of 
the bill is to transfer those refuge lands but refuge lands, per se, 
are not subject to transfer by administrative action. And we want- 
ed to clarify that the lands addressed by this bill are the overlay 
lands. The intent is that they would be, the 23,000 acres you speak 
of, would be subject to transfer. So, I think we agree that the in- 
tent of the bill is to provide Guam with an opportunity to obtain 
ownership of those overlay lands. But by saying the word “refuge,” 
you are suggesting that the lands up at Ritidian Point, the 772 
acres, could be transferred. They cannot except by act of Congress. 
They couldn’t be affected by this administrative procedure. 

Mr. Underwood. Well, I’m not sure that I understand the intri- 
cacies of your answer. Are you saying that 

Mr. Staymen. I’m not trying to evade this 

Mr. Underwood. Are you saying that if your proposed amend- 
ment is accepted in the context of this legislation, that that land, 
this 23,000 acres in the wildlife refuge, would still be subject to the 
right of first refusal for the Government of Guam? 

Mr. Staymen. It would be subject to the second track of our two- 
track proposal. The two tracks are land that’s not a part of the 
overlay. Guam would have the right of first refusal and have 180 
days to essentially exercise that right. The other land falls into the 
second track which is GovGuam, and Fish and Wildlife takes 180 
days to attempt to reach an agreement on the conditions of trans- 
fer. And, if they do, that’s done. If they don’t, it kicks over to Con- 
gress. 

Mr. Underwood. OK, I think I got that. On the other item, on 
page 4 of your written statement, you state that the administration 
wants to exempt those lands that are under lease by DOD to an- 
other Federal agency. S. 210 states that those lands which are 
leased prior to May 1 would be exempt from transfer but those 
properties leased after that date would be covered by the legisla- 
tion. If you had — wouldn’t your amendment encourage Federal 
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agencies to enter into lease agreements so as to exempt those prop- 
erties from being transferred to the Government of Guam? 

Mr. Staymen. We don’t believe so. We believe that having the 2- 
year window, in other words, they would have to be on an active 
lease, using the land for 2 years, is a reasonable test for whether 
that agency really needs the land. We don’t want people rushing 
in and unfairly using this land if they don’t really need to. What 
the current bill does is frees agencies. Essentially, if they haven’t 
been using it before that date, they couldn’t develop an interest. 
We have to remember that this 

Mr. Underwood. I think that’s the whole intent. 

Mr. Staymen. Well, let me just finish to say that this whole bill 
is perspective. There is, at this time, no specific land excess. This 
provision may be around 10, 15, 20 years, you know, for a lot 
longer than that and it’s we don’t think reasonable to tell Federal 
agencies that 10 years from now, if they develop a legitimate inter- 
est in getting a permit from DOD to use land on Guam, that they 
should be precluded, then, from continuing that use should the 
land become excessed. 

Mr. Underwood. On page 6 of your statement, you recommend 
that public purpose shall not include any transfers to private indi- 
viduals. I want you to know that we’ve all gone over the story of 
the historical context of how lands were originally taken and I’m 
certainly interested in trying to find a way to resolve the situation 
regarding lands which includes the original landowners. I also, in 
your statement on submerged lands, you indicate in your statement 
that there has been no contention over the submerged lands. And 
I want to point out to you that I’m going to enter correspondence 
into the record from the Government of Guam which has indicated 
serious contention over submerged lands, going back 5 years. 

[The information referred to may be found at end of hearing.] 

Mr. Underwood. Are you saying that you are not familiar with 
any contention over the ownership of submerged lands? 

Mr. Staymen. The scope of my statement was relatively limited 
regarding those excess lands adjacent to Ritidian. My under- 
standing — yes, there is contention about other submerged lands 
but, in the case of submerged lands which were made excess, that 
Guam, in fact, did not ask for those lands. They had the right 
under the current Federal Property Act to claim ownership of the 
submerged lands which were excessed. For one reason or another, 
they did not claim that. So, I was only referring to that relatively 
limited amount of submerged lands adjacent to Ritidian Point 
which were declared excess by GSA and has since reverted back to 
the Navy, but I might just add that if Guam is interested in them 
and asks the Navy, they may be willing to re-excess them. 

Mr. Underwood. Well, I would say for the record that that was 
done so quickly there wasn’t enough time to indicate our contention 
on that. 

Thank you. I just wanted an opportunity to clarify those points 
with you. Thank you, Mr. Staymen. 

Mr. Staymen. Thank you very much. 

Mr. Underwood. OK, I’d like to call up the final panel. Panel 
III: Susan Moses, president of the College of Micronesia; Chris 
Perez Howard, Organization of People for Indigenous Rights; Hope 
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Cristobal, Organization of People for Indigenous Rights; The Most 
Reverend Anthony Apuron, archbishop of the archdiocese of Agana; 
Jose Guevara, vice president of the Filipino Community of Guam; 
and Debbie Quinata of Nasion Chamoru. 

OK, before we begin. I’d like to enter a number of other state- 
ments into the record that have been given to me. Statements by: 
Senator Tom Ada, and Senator Lou Leon Guerrero of Guam; Sen- 
ator Carlotta Leon Guerrero of Guam; student Neil Weare of 
Oceanview High School; statement of the Guam Chamber of Com- 
merce; and a statement by Frederick Quinene; statement by — I 
wish they would sign it at the beginning — statement by several 
members of the Filipino President’s Club of Guam; and that’s it for 
now. 

[The prepared statement of Mr. Ada may be found at end of 
hearing.] 

[The prepared statement of Ms. Leon Guerrero, a Senator from 
Guam, may be found at end of hearing.] 

[The prepared statement of Ms. Guerrero may be found at end 
of hearing.] 

[The prepared statement of Mr. Weare may be found at end of 
hearing.] 

[The prepared statement of the Guam Chamber of Commerce 
may be found at end of hearing.] 

[The prepared statement of Mr. Quinene may be found at end of 
hearing.] 

[The prepared statement of members of the Filipino President’s 
Club may be found at end of hearing.] 

Mr. Underwood. 

All right, we’ll begin with Susan Moses. And, I know that it’s 
very late in the day and we’ve been at this now for four-and-a-half 
hours, and, I know, Susan Moses, that you’ve been enthralled 
about the whole situation regarding Guam and probably learned 
more than you ever care to know. So, with that, the president of 
the Community College of Micronesia. 

STATEMENT OF SUSAN J. MOSES, PRESIDENT, COLLEGE OF 
MICRONESIA-FSM 

Ms. Moses. Thank you very much. It has been an interesting 
day. 

And, before beginning, I would like to state that the testimony 
that I am about to make is being made not only on behalf of the 
College of Micronesia-FSM, as it’s president, but also on behalf of 
President Alfred Capelle of the College of the Marshall Islands, and 
interim President Mario Katosang, who is interim president of 
Palau Community College, who are with us in the gallery today. 

Mr. Chairman, and members of the committee, we wish to thank 
you for providing the opportunity for the presidents of Palau Com- 
munity College, the College of the Marshall Islands, and the Col- 
lege of Micronesia-FSM to clarify our collective position regarding 
S. 210 relative to land grant status for our colleges. We will now 
summarize our written statement which has been submitted for the 
record. 

Prior to 1993, Palau Community College, the College of the Mar- 
shall Islands, and the College of Micronesia-FSM, were all part of 
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one system; that being the College of Micronesia. This system was 
governed by a board of regents through a treaty among the nations 
of the Republic of Palau, the Republic of the Marshall Islands, and 
the Federated States of Micronesia. In 1993, each of the three col- 
leges of the COM system became autonomous institutions under 
separate governing boards in all areas except those related to ad- 
ministration of the land grant programs. 

Because COM was designated by U.S. Congress in section 506(a) 
of the Education Amendments of 1972, as the land grant institu- 
tion for the trust territory of the Pacific islands, a Congressional 
amendment is now required to allow each of the Micronesian col- 
leges to administer the land grant programs. This legislative action 
would, in effect, eliminate one of the last vestiges of the trust terri- 
tory administration. 

Efforts have been undertaken since 1993, for each of the colleges 
in the COM system to be designated land grant colleges. The COM 
Board of Regents is fully supportive of these efforts. 

We are grateful for the support of Senators Murkowski and 
Akaka, and the Senate Committee on Energy and Natural Re- 
sources for the inclusion of section 3, territorial land grant colleges, 
in S. 210. 

The colleges were supportive of the measure in its original form. 
However, there is a provision in the final form that is of great con- 
cern to us. Section 3(c) of S. 210 stipulates that the current level 
of funding would remain the same and be divided among the three 
colleges. This provision would put each of our three colleges at a 
clear disadvantage compared to similar-sized land grant colleges in 
the region — such as Northern Marianas College and American 
Samoa Community College — as it would require the Micronesian 
colleges to provide full land grant services and programs with only 
one-third of the funding. 

Each of the Micronesian colleges aspires to assume responsibility 
for all extension and research functions in the areas of agriculture, 
and mariculture for their respective governments. Eull implemen- 
tation of the land grant programs would build the capacity of each 
of the colleges to provide these services and thus contribute sub- 
stantially to each nation’s efforts to build the human resource ca- 
pacity in support of the economic development efforts that the 
Compacts of Free Association aspire to. 

Section 3 of S. 210, would severely limit the capability of our col- 
leges to deliver land grant programs and services. We the presi- 
dents of the three Micronesian colleges hereby solicit your favor- 
able consideration to amending S. 210 through the deletion of sec- 
tion 3(c). If such amendment is not deemed possible at this time, 
then we respectively request that section 3 be deleted from S. 210 
in its entirety. 

Mr. Chairman, once again we thank you and the committee 
members for taking time to consider our concerns. We sincerely ap- 
preciate the support that the U.S. Congress has provided our col- 
leges over the years and we pledge to continue to implement pro- 
grams supported by Congress with integrity and excellence. 

Thank you very much. 

[The prepared statement of Ms. Moses may be found at end of 
hearing.] 
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Mr. Underwood. Thank you very much, President Moses. 

Former Senator Hope Cristobal? 

STATEMENT OF HOPE A. CRISTOBAL, ORGANIZATION OF 
PEOPLE FOR INDIGENOUS RIGHTS 

Ms. Cristobal, [speaking in Chamorro] “Suzumaci. Buenas 
dias,” Mr. Chairman, Congressman Robert Underwood, and mem- 
bers of the House Resources Committee. 

[Speaking in Chamorro] “Guahosi a” Hope Critobal. I am the offi- 
cial representative of the Organization of People for Indigenous 
Rights. Mr. Chairman, I was here in 1985, some years ago with 
then Governor Radallio, on a similar hearing. And, I am here 
today, again, representing the Organization of People for Indige- 
nous Rights with a statement on title I, section 102. 

One of the primary purposes of the Organization is to protect 
and to promote the Chamorro people’s inherent right of self-deter- 
mination. We firmly believe that only the Chamorro people in 
Guam have the right to alter Guam’s status from a non-self-gov- 
erning territory, to one consider to be having a full measure of self- 
government. We recognize that a part of the discussion of H.R. 100 
is a discussion about the right of a people to maximize their exist- 
ence in their homeland. It’s about the right of a people to deter- 
mine their political destiny as a people, and it is about a right — 
our right — of self respect and dignity, as a people. And that people, 
Mr. Chairman, is the native people of Guam — the Chamorro peo- 
ple. 

In our efforts — in our organization’s effort — to ensure the rec- 
ognition of our people’s inherent and inalienable right, we partici- 
pated in the commission on self determination meetings, and we 
are heartened by the inclusion of title I, section 102 in the act. 
And, we support, in principle, this provision of the act. It recog- 
nizes as a cardinal principle of self determination, that in the case 
of Guam, the pursuit of an ultimate political status is legitimately, 
morally, and legally, the sole quest of the Chamorro people. We do 
not, however, recognize H.R. 100 as a self determination or a 
decolonizing document. We consider it an interim Federal terri- 
torial relations document. 

For over 100 years now, Mr. Chairman, our people have been 
frustrated, awaiting the political status process that would restore 
our dignity as a people to be self governing, and to exercise our 
right of self determination. 

Our Chamorro people are frustrated because we live the negative 
effects of the unilateral immigration policies of the United States 
on our small Pacific island. This, and all these, effectively dimin- 
ishes our social, economic, and political development. 

We request that a timetable be set in H.R. 100 for the exercise 
of Chamorro self determination to coincide with the intent of the 
local public law 23-147, and act to create the Commission on 
Decolonization for the implementation and the exercise of 
Chamorro self determination. Aside from this, our Organization 
fully supports all other Chamorro rights provisions in title I, as 
well as section 701, Guam Immigration Authority under title VII. 

Next year marks 100 years of colonialism under the flag of the 
United States. The U.S. Congress in accepting its role in a 
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decolonization process for the Chamorro people, must take seri- 
ously our people’s quest to be fully self governing and to determine 
the ultimate political destiny of our homeland. It has a responsi- 
bility to assist the Chamorro people and must not continue to allow 
the courts to determine the kind of relationship that our people will 
have with the United States. Our people deserve more than just a 
mild sway of justice, Mr. Chairman. 

We await the serious and open discussions and the decision by 
Congress of H.R. 100, but we must make it emphatically clear that 
as you look at title I section 102, that it is in keeping with the pro- 
visions of the United Nations charter article 73 that political status 
chains be specifically related to the people who are a historically 
and a non-self governing people. This cannot be interpreted in any 
reasonable fashion as meaning any other people than the 
Chamorros. It is time that the United States live up to the provi- 
sion. The Chamorro people’s inherent right of self determination — 
It’s time the United States live up to its responsibilities by recog- 
nizing legally, in a accordance with its own constitutional provi- 
sions, the Chamorran people’s inherent right of self determination, 
and we ask that Congress approve title I section 102 as it stands. 

Mr. Chairman, we believe that the essential meaning of the 
United States Constitution is to promote and protect and defend 
the dignity and the integrity of people. 

There is a saying in Chamorro, Mr. Chairman, [speaking in 
Chamorro] “I taotao ni’ha sedi na uma gacha’, ha miresi na uma 
gacha’ya uma figes.” Mr. Chairman, our people have been a strong 
and a spiritual people. We derive our spirit on Chamorro from God, 
our families, and the sustenance of our homeland. We will fight 
that our pride, our self respect, our dignity, will not be sacrificed 
with the removal of the Chamorro rights provisions in H.R. 100, 
lest we be crushed. Our people deserve nothing less. Long live the 
Chamorro people, [speaking in Chamorro] “Biba Chamoru.” 

“Si Yu’os ma’ase,” Mr. Chairman. 

[The prepared statement of Ms. Cristobal may be found at end 
of hearing.] 

Mr. Peterson, [presiding] I’d like to thank the lady. 

The next witness we will call will be Chris Howard. 

STATEMENT OF CHRIS PEREZ HOWARD, CHAIRMAN, 
ORGANIZATION OF PEOPLE FOR INDIGENOUS RIGHTS 

Mr. Howard. Thank you, Mr. Chairman. 

I am Chris Perez Howard, chairman of the Organization of Peo- 
ple for Indigenous Rights. I sincerely thank you on behalf of our 
organization for the opportunity to present testimony on H.R. 100, 
a bill to establish the Commonwealth of Guam. 

Before I begin, I would like to state for the record, that our orga- 
nization is not here in support of the Commonwealth Act. We are 
here to support the rights and concerns of the indigenous people of 
Guam — the Chamorro people. 

Mr. Chairman, the Chamorro people’s relationship with the U.S. 
Congress goes back to the year 1898, when Spain ceded Guam to 
the United States and gave Congress the right to determine the 
civil rights and political status of the native inhabitants. Since 
then. Congress has held this right to make these decisions. 
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Mr. Chairman, we believe that this hearing is based upon the re- 
lationship that the U.S. Congress has had with the Chamorro peo- 
ple since 1898. Although they have, in various documents, been re- 
ferred to by names such as native inhabitants, people of Guam, 
Chamorros, Guamanians, inhabitants of Guam, and nationals of 
the United States, they are the people whom you promised the 
right to self determination. They are the people for whom you 
wrote the Organic Act for Guam. And, they are the people whom 
you should be addressing. 

From the beginning, OPIR has not supported the draft Common- 
wealth Act. We do not support it because commonwealth is not a 
status determined by the Chamorro people, nor is the draft act 
written and adopted by them. It is a U.S. citizen document. It in- 
fringes on the rights of the Chamorro people, especially in regards 
to others determining their inherent sovereignty. 

In the past, however, OPIR has supported the provisions con- 
cerning Chamorro right to self determination and Guam’s control 
of immigration. Now, we think it may be pointless to even discuss 
these issues in the Commonwealth Act before Congress. We feel 
this way because immigration controlled by Guam has been blasted 
in the media and in reports by U.S. Government agencies, and the 
frontal assault and behind-the-back attempts by the United States 
to deny the Chamorro people the right to self determination in the 
United Nations. 

For your information, attached is a transcript of the U.S. state- 
ment before the U.S. Special Political and Decolonization Com- 
mittee a few weeks ago. As an example of this kind of information 
given as factual by the United States, is this declaration: “The 
United States is a Nation in which all persons are provided equal 
treatment under the law.” This statement, Mr. Chairman, is a bla- 
tant attempt to influence the U.N. committee at the expense of the 
Chamorro people. Mr. Chairman, as you are well aware, we do not 
vote for the President of the United States. Not all of the U.S. Con- 
stitution applies to us. And we do not have a voting Member in 
Congress. Something smells at the United Nations and reflects 
badly on the moral character of America. With that U.S. statement 
at the United Nations, how can we now expect Congress to do what 
is right? 

In closing, aside from the reason our organization gave for oppos- 
ing the draft Commonwealth Act, we consider the status of com- 
monwealth as another colonial status. If Congress truly wants to 
solve the political status problems of its territories, it should em- 
brace decolonization and not just a political status change. 

Thank you. [speaking in Chamorro] “Si yu’os ma’ase,” Mr. Chair- 
man. 

[The prepared statement of Mr. Howard may be found at end of 
hearing.] 

Mr. Peterson. I’d like to thank the gentleman. 

And next, we’ll call upon the Most Reverend Anthony S. Apuron, 
Archbishop of the Archdiocese of Agana. 
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STATEMENT OF ANTHONY S. APURON, ARCHBISHOP, 
ARCHDIOCESE OF AGANA 

Rev. Apuron. Thank you very much, Mr. Chairman, and mem- 
bers of this committee. 

I’m deeply honored by your gracious invitation to appear before 
this committee of the U.S. House of Representatives today. It is a 
rare privilege, indeed. I come as a spiritual leader of Guam to bear 
witness to the voices in the hearts of the Chamorro people crying 
out for justice and a resolution of our quest for political determina- 
tion. 

You, as a body, have the ultimate power and authority in the Na- 
tion to bring about the justice we seek. I urge you to act with a 
moral conscience. We the people of Guam deserve nothing less. As 
loyal and patriotic American citizens, we seek the American prom- 
ise of justice for all. 

We as a people have been blessed with many benefits stemming 
from our intimate relationship with the United States. In 1898, we 
have progressed tremendously — or since 1898, we have progressed 
tremendously. We were freed from an occupying force during World 
War II. In the subsequent decades, our quality of life as an island 
community has substantially improved. 

Concomitant with these benefits we have more than adequately 
contributed our share to the greatness of this Nation. Our people 
have always come forward fearlessly and generously, even shed- 
ding their very blood with great sacrifices to the family, in dem- 
onstrating their loyalty and patriotism in military service. Our sons 
and daughters have been among those who fought for World War 
II, the Korean war, the Vietnam war, and desert storm — all con- 
flicts not of our own choosing. In the quest for National security 
and world peace, our resources, especially our most precious and 
limited land and water resources, were exploited and continue to 
be deemed vital to American presence in the Pacific theater. 

We have willingly paid the price exacted by the American prom- 
ise of freedom and justice for its citizens. What we ask now, Mr. 
Chairman, is that for that promise to be delivered in its entirety 
and in all its glory, namely the granting of Guam’s Commonwealth 
Act. 

The Chamorro people of Guam have given 100 percent to this 
Nation. The lives lost in the various conflicts for peace are testi- 
mony enough to this fact. As we move toward the next millennium, 
I want to emphasize the unique opportunity this august body faces, 
and the power it ultimately holds, to redress the grievances and in- 
justices we have suffered and continue to suffer as a colonized peo- 
ple — an unincorporated jurisdiction, and an insular possession, or 
whatever the status of Guam may be called — all terms unaccept- 
able, incongruit, and unconscionable with great promise of freedom, 
liberty, and justice for all which this great Nation, since its found- 
ing, has echoed and re-echoed throughout the world. 

As this country has challenged other nations to uphold demo- 
cratic principles on moral and human rights grounds, so we as a 
Chamorro people appeal to those very principles on moral and 
human rights grounds. 

In sacred scripture the hypocrite was condemned by Jesus for 
professing one set of beliefs and acting otherwise. Could it not be 
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considered hypocritical to exact the very blood and the lives of our 
people in service of this great Nation we call, quote “America” un- 
quote, while at the same time perpetuating second-class citizenship 
through the colonial status we are currently subjected to? How 
much more, Mr. Chairman, must we give in order to receive what 
this great Nation promises? Is it just too much to ask that the re- 
versal of this status begin with a congressional passage of the 
Guam Commonwealth Act which embodies the political process by 
which Chamorros will achieve self determination? The passage of 
the Guam Commonwealth Act would be a major step in the right 
direction. We believe that justice, freedom, truth, and liberty will 
all be enhanced by such action of yours. And will not America be 
the greater for that? 

I humbly pray then that this great Nation under God, indivisible, 
with liberty and justice for all, and under your leadership, Mr. 
Chairman, will be able to uphold these ideals with truth and wis- 
dom and right judgment and as you vote on the Guam Common- 
wealth Act. 

[Speaking in Chamorro] “Dangkolo na si Yu’os ma’ase.” Thank 
you. 

[The prepared statement of Rev. Apuron may be found at end of 
hearing.] 

Mr. Peterson. I’d like to thank the reverend for his testimony. 

Next we will introduce Jose Guevera, vice president of the Fili- 
pino Community of Guam. 

STATEMENT OF JOSE GUEVARA, VICE PRESIDENT, FILIPINO 
COMMUNITY OF GUAM 

Mr. Guevara. Thank you, Mr. Chairman. 

Mr. Chairman, members of this committee, I am Jose Guevara, 
a resident of Guam and vice president of the Filipino Community 
of Guam. I am proud to say, Mr. Chairman, that about 30 percent 
of Guam’s population today is of Filipino origin or decent and the 
Filipino community is an integral part of the wonderful island of 
Guam. 

The Guam Commonwealth Act is a matter of considerable inter- 
est to the Filipino community of Guam. For those of us who have 
permanently made Guam our home, as opposed to those who even- 
tually move to other parts of the United States, the issues raised 
in the Commonwealth Act cause us to come to terms with our his- 
tory as Filipinos and our status as Americans. 

Given the history of the political relations between our mother 
country, the Philippines, and our adopted home, the United States, 
Filipino-Americans understand the difficulties of colonial relation- 
ships. Our history as a Filipino also illustrates, like the American’s 
experience itself, that colonialism is not a legitimate form of gov- 
ernment. 

There is a natural affinity amongst Filipinos to appreciate and 
understand the Commonwealth Act’s proposal to establish an au- 
tonomous and internally self-governing entity called the Common- 
wealth of Guam. For those of us who make Guam our home, self 
government for us has even more meaning. The various ways in 
which the Commonwealth Act provides for the devolution of powers 
from the Congress to the people of Guam, will have an inescapable 
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impact to our economic potential — the stable economic patterns, the 
enactment of laws that make sense for our Guam, and maximiza- 
tion of our economic role in the Asian-Pacific region. These things 
will be done with no threat to the U.S. military needs. 

Commonwealth is clearly not independence, which our mother 
country fought for, negotiated, and achieved. Nor is commonwealth 
Statehood as is being pursued by Puerto Rico. For three entities 
taken by the U.S. during the Spanish-American war of 1898, the 
Philippines was encouraged to pursue independence. Puerto Rico is 
now being encouraged to pursue Statehood, and Guam is being of- 
fered neither. 

Recognizing this, the people of Guam have sought a middle road 
of autonomous commonwealth status on the road of decolonization. 
Because of Guam’s uniqueness, and because no one is suggesting 
Guam should be a State, we believe special dispensation is nec- 
essary. 

That’s all, Mr. Chairman. And, thank you for giving us the op- 
portunity to be heard. 

[The prepared statement of Mr. Guevara may be found at end of 
hearing.] 

Mr. Peterson. I’m pleased to thank the gentleman for his testi- 
mony. 

At this time we’ll call on Debby Quinata, Nation of Chamoru. 

STATEMENT OF DEBTRALYNNE K. QUINATA, NASION 
CHAMORU 

Ms. Quinata. [Speaking in Chamorro] “Hafa adai.” Greetings, 
Mr. Chairman, and distinguished members of the Committee on 
Resources. 

My name is Debtralynne Quinata. I am a citizen of Guam, and 
I am Chamorro. I am here today on behalf of the Nation to testify 
in opposition to the Guam Commonwealth Act. 

First, we would like to state for the record that we construe 
House Resolution 100 not a true exercise of Chamorro self deter- 
mination, but merely a petition by U.S. citizens residing on Guam 
in 1987 to amend the present Organic Act of Guam. 

Secondly, we oppose H.R. 100 because short of a true exercise of 
Chamorro self determination, this bill, under article 1 section 101, 
proposes to surrender our sovereignty. Sovereignty to all free na- 
tions of the world, which includes our native brothers and sisters 
of the Americas, is an inherent and sacred right that they would 
do anything in their power to protect and defend. 

If Congress intends to accept that the Federal Government 
should have total sovereignty over Chamorros, not withstanding 
recognized treaty obligations and U.N. mandate, than we fear that 
this may have devastating repercussions. This act may also set a 
precedent over treatment and consideration of treaties and policies 
signed between Native Americans and the Federal Government. 

The Chamorro Nation, therefore, will not play a part in opening 
the door that may jeopardize or extinguish the sovereignty of our 
native brothers and sisters simply because the government of 
Guam, with the consent of the Federal Government, chooses to uni- 
laterally compromise our sovereignty. 
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Thirdly, the Chamorro Nation opposes H.R. 100 for the mere rea- 
son that even non-Chamorros were permitted to vote in political 
status elections in which the commonwealth status was selected. 
This is a clear violation of the Treaty of Paris, article 73 of the 
U.N. charter, and U.N. resolution 1514 and 1541 pertaining to the 
process of decolonization of colonial countries wherein they recog- 
nize the inalienable rights of Chamorro’s self determination. The 
fact Chamorros have not been given the opportunity to exercise 
their right to self determination does not justify the government of 
Guam, a Federal instrumentality, having non-Chamorros vote on 
any political, social, or economic issue directly affecting the native 
Chamorros. This, we believe, is a grave injustice. And, although 
Chamorros now represent a minority, it does not give any govern- 
ment the right to preempt our existence. The Chamorro Nation 
vows never to remain silent on this issue until true exercise of 
Chamorro self determination is realized. Nor will we ever accept 
the idea of giving non-natives the absolute power and right to seize 
and hold our sovereignty and at their whim dictate our lives as in- 
digenous people. 

Self determination or decolonization is neither an individual or 
citizen right. It is the right of a distinct group of people — the 
Chamorros — ^whom have a historical relationship with the United 
States. Therefore, it would be totally absurd to have U.S. military 
personnel who are stationed on Guam, foreigners who have been 
naturalized, and U.S. citizens from the States, voting on any in- 
terim petition that would require a political status change. Even 
within the political framework of the United States, U.S. citizens 
residing adjacent to reservations do not have the right to vote and 
pass policies affecting Native Americans. 

Lastly, we Chamorros for many years have been placed under 
the auspices of the Department of Interior. This is an agency that 
has jurisdiction over Federal properties and animals. Today, we 
would like to proclaim that Chamorros are neither property nor 
animal. 

In recent years we have seen this agency, with the blessing of 
the Federal Government, advocate and pass more laws to protect 
endangered species and the environment than laws to protect the 
indigenous people of Guam. In fact, in the 99 years of U.S. rule, 
laws were instead imposed to undermine our existence as a people; 
such as executive orders which prohibited the speaking of our lan- 
guage, the outlawing of many of our traditions, and the taking of 
our lands. One can only conclude that these acts are nothing more 
than a systematic process of genocide. Excuse me. 

Members of Congress, December 1998, will mark 100 years of 
U.S. rule, and the Chamorros have yet to exercise their right to self 
determination. Our people have lived in the Marianas for over 
4,000 years — a peace-loving people living in harmony with our 
neighbors and our surrounding environment. We Chamorros, like 
many other native peoples throughout the world, have committed 
no sin toward humanity. Our question, therefore, is pure: what in 
God’s name have we done to deserve such mistreatment? 

Rather than pursuing Commonwealth of Guam, we ask that you 
support Guam’s public law 23-130 which establishes the Chamorro 
registry, and public law 23-147 establishing the Commission on 
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Decolonization for the implementation and exercise of Chamorroan 
self determination. 

For these reasons we rely on your knowledge, compassion, and 
wisdom to put an end to these injustices. To right the wrong, and 
to free a people. It is only fair, just, and the right thing to do. 

[Speaking in Chamorro] “Si Yu’os ma’ase.” 

[The prepared statement of Ms. Quinata may be found at end of 
hearing.] 

Mr. Peterson. I would like to thank the lady and all the panel 
members. 

Do we have any questions for the panel? 

The gentleman from Samoa. 

Mr. Faleomavaega. Thank you, Mr. Chairman. 

It’s a lot better than Somalia, as I’ve been given that. Thank you, 
nevertheless. 

I would like to certainly welcome Mrs. Moses before the com- 
mittee. It has been my privilege over the years to know very well 
the Governor Resio Moses — I think, now. Senator? Am I correct 
Mrs. Moses? Please do convey to him my personal regards and 
hope all is well in Palau. 

Can I ask you Mrs. Moses, was there an original understanding 
between you and Senator Akaka and Murkowski about the wording 
about the language with reference to the three colleges of Micro- 
nesia? What was your understanding? 

Ms. Moses. Thank you very much. 

Yes, we received copies of the original legislation that was first 
considered, and it did not contain section 3(c). Section 3(c) was 
added as a result of administration testimony to the measure. 

Mr. Faleomavaega. OK. Was the original language that the 
Senate had provided for the three separate entities, to function as 
three separate entities? 

Ms. Moses. The original language that the Senators drafted for 
this issue was acceptable to all three colleges. It had sections — it 
only had two sections: sections (a) and (b). 

Mr. Faleomavaega. As I recall, originally, when the College of 
Micronesia, when the endowment was set aside for the College of 
Micronesia, at that time there was only one College of Micronesia. 
Am I correct? 

Ms. Moses. That’s correct. 

Mr. Faleomavaega. And in the process now, you have Palau and 
the Marshalls also having a separate community college, is that it? 

Ms. Moses. That’s right. 

Mr. Faleomavaega. And how is it functioning right now with 
this endowment? Do all the proceeds go directly to the College of 
Micronesia? 

Ms. Moses. No, the endowment is — The College of Micronesia 
still exists only for land grant purposes. We named ourselves the 
College of Micronesia-FSM — we’re the former Community College 
of Micronesia. So the endowment for the land grant has been sepa- 
rate all along, and the proceeds from the investment of the endow- 
ment go to support residential instructional programs at all three 
colleges as well as provide some matching funds for the land grant 
programs. 
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Mr. Faleomavaega. And in the process, as we were making 
amendments to the Federal statute, both colleges in Marshals and 
Palau, have they also gained land grant status? 

Ms. Moses. No. That’s what we’re seeking today. 

Mr. Faleomavaega. So, basically they don’t have land grant sta- 
tus, but the College of Micronesia-FSM has land grant status? 

Ms. Moses. No, I’m sorry, that’s incorrect. The College of Micro- 
nesia, which is a college that was comprised of Palau and the Com- 
munity College of Micronesia in the FSM, and the Marshalls is the 
college that has land grant status in the statute. That college does 
not — that college has been disbanded, essentially, for everything 
except land grant programs. And the reason for that is that in the 
statute, the College of Micronesia is designated as the land grant 
college for the former trust territory of the Pacific islands. 

Mr. Faleomavaega. I understand that. So, basically, the admin- 
istration does not support the idea of giving land grant status to 
both the colleges of the Marshalls and Palau. This is basically the 
problem? 

Ms. Moses. And College of Micronesia-FSM, because we don’t 
have land grant status either. The College of Micronesia does. 
They’re not the same. 

Mr. Faleomavaega. No, I understand that. But, I’m just trying 
to get to the original purpose of the act which was to grant land 
grant status to the College of Micronesia, in its original form, with 
the $3 million endowment 

Ms. Moses. That’s correct. 

Mr. Faleomavaega. [continuing] interest drawn from there for 
use as you suggested earlier. So, the current law, as it now states, 
you still have the College of Micronesia-FSM, but without the land 
grant status because of the change of the Government? 

Ms. Moses. That’s correct. 

Mr. Faleomavaega. Oh. OK. And so this is basically the problem 
that we’re faced with. 

Ms. Moses. Yes. 

Mr. Faleomavaega. All right. Thank you, Mrs. Moses. 

I was interested in the testimonies stated earlier by Mr. Howard 
and Ms. Quinata and your non-support of the proposed Common- 
wealth Act. You’re taking this basically with the idea that as an 
indigenous people you don’t want in any way to be associated with 
the United States? You want to be completely independent? Is 
that 

Mr. Howard. No; it’s that we’re against the process as it now 
stands. We don’t advocate any political status. It’s the process. 

Mr. Faleomavaega. OK. All right. 

Ms. Quinata? 

Ms. Quinata. I’d like to also — just for a little bit more clarifica- 
tion is that, again, we are not advocating any particular status, but 
I do not believe that the commonwealth status is not a status at 
all that is in the political framework other than an interim status. 
And that, above and beyond that, we have not done — we don’t have 
a true vote. We don’t have the — we have not protected the indige- 
nous people of Guam. We’ve allowed everybody to become involved 
in that particular process. 
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Mr. Faleomavaega. You did not support the process because 
non-Chamorros also participated in the process? 

Ms. Quinata. Yes, sir. 

Mr. Faleomavaega. OK. 

Thank you, Mr. Chairman. 

Mr. Peterson. Any further questions for the panel? 

Mr. Underwood? Or, Ms. Green? Mr. Underwood? 

Mr. Underwood. Thank you very much. And, President Moses, 
please also relay my greetings to Resio and I’d also like to recog- 
nize and welcome Alfred Cappelle, my colleague for a long time — 
and ‘Yokwe yok” — long time. In language issues out in Micronesia, 
and to Mario Katosang, “ali” to you and to all my friends in Palau. 

I don’t have any questions. I just want to make some observa- 
tions and also note that we are now coming upon 6 o’clock in the 
morning tomorrow in Guam, and actually, even though this par- 
ticular panel might have felt all along that they would have been 
slighted, they’re probably more people listening to this panel than 
there were to the earlier panel, so maybe the timing of it is very 
good. Along with feeding the chickens, they were listening to this 
panel as people on Guam wake up. 

The issues that are before us are long and complicated and 
weighty. And, I can’t help but reflect upon the meaning of this ex- 
ercise and the meaning of the people who have participated in this 
exercise, including Ron Rivera, and myself, and Hope Cristobal, 
and Chris Howard, and Debby Quinata, the Archbishop; all of us 
have been intertwined in our lives in very curious and interesting 
ways; former Congressman Ben Blaz, Governor Gutierrez. There is 
a lot of energy. And there is a lot of energy in the room. And, 
there’s a lot of energy, it reflects accurately, I think, the energy of 
the people of Guam. 

I made a special effort, and I’m glad to acknowledge the agree- 
ment of the committee to make sure that the panel that is now be- 
fore actually had a chance to speak. We wanted to make sure that 
people who may be opposed to H.R. 100, and there are some, be 
allowed the opportunity to state their concerns and state the ori- 
gins of their concerns. 

But, as we look upon this morning in Guam, and we’ve been at 
this hearing now for some 5 hours, I feel very strongly that it’s 
been a very successful hearing, not because, necessarily, it moved 
the legislation in — my good friend from American Samoa’s — terms, 
maybe 1 inch, but it certainly has increased our understanding, 
both, not only of the obstacles ahead of us, but certainly the under- 
standing of the people of Guam, what they have before them, and 
what brought them to this point. 

I asked the chairman if I could just say a few remarks in 
Chamorro, and I will: 

[Speaks in Chamorro.] 

Mr. Underwood. I want to express my gratitude to the formerly 
English-only Committee on Resources for this opportunity. 

[Laughter.] 

Mr. Peterson. I thank the gentleman. 

I would like to thank the witnesses for their valuable testimony 
and for the distance that you came — all of those that are here that 
have come from such a great distance. 
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For the Members: I have no doubt that the Members after today, 
will be far more knowledgeable on this issue and have a clearer un- 
derstanding. The members of the committee may have some addi- 
tional questions for the witnesses. We will ask you to respond in 
writing. The hearing record will be held open for these responses 
as well as any other statements by Members for 2 weeks. 

And, we have high hopes that the administration will be inspired 
by this hearing and will follow through in a timely manner on pro- 
viding the committee with numerous updating of references or 
changes identified in their testimony for this proposal. And, hope- 
fully, they will seriously engage in appropriate process to bring a 
conclusion to this issue that has been out there for a long time. We 
urge them to take it seriously and to work at it. We think they can 
bring it home if they choose to, and we would urge them to get 
busy and start the dialog and the exchange that is so vitally nec- 
essary. 

Mr. Faleomavaega. Would the gentleman yield? 

Mr. Peterson. Yes. 

Mr. Faleomavaega. I would be remiss if I did not also express 
my deepest appreciation to you, Mr. Chairman, and the majority 
party for allowing this hearing to take place in the first place. And, 
I would also like to congratulate my good friend and colleague from 
Guam, Dr. Underwood — Congressman Underwood — for such an 
outstanding job that he has done in bringing out the issues affect- 
ing the good citizens and the people of Guam. 

We go through this exercise, Mr. Chairman, over the years, and 
always trying to figure where the — sometimes we’re not even on 
the map, sometimes we’re not even on the radar screen. It’s always 
been one of my basic criticisms is that the territories never seem 
to get the proper attention that they should get from the Members 
as well as from this institution. But I think today’s hearing bears 
quite well what we’ve accomplished, not only the legislation affect- 
ing the good people of Guam, but certainly the Senate Bill 210, 
that also has some things in it that affects other territories. And, 
I sincerely hope that with the proper amendments that I will be 
offering at the appropriate time we will resolve the concerns that 
Mrs. Moses had raised earlier, and that other provisions of Senate 
Bill 210 that will be helpful to the other insular areas. 

And with that, Mr. Chairman, I want to thank you for your pa- 
tience, thank the good leaders of the people of Guam, and as they 
say in Samoa, “In sus ma’ase.” 

[Laughter.] 

Mr. Underwood. Yes, I would like to 

Mr. Peterson. I would yield to the gentleman from Guam. 

Mr. Underwood. I would also like to take this opportunity to 
thank you, Mr. Chairman, for your diligence in this effort as well 
as all the Members who did take some time to come before the 
committee. 

I also want to enter into the record the statements of Frank San 
Nicholas, Ron Rivera, and Darrell Doss, who is standing here be- 
fore us. And, I want to recognize that Mr. Doss, has a very special 
relationship to Guam, along with many other men of his age and 
participated in the liberation of Guam from the hands of the Japa- 
nese, and I wanted a chance to recognize Mr. Doss. 
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[The prepared statement of Mr. San Nicholas may be found at 
end of hearing.] 

[The prepared statement of Mr. Rivera may be found at end of 
hearing.] 

[The prepared statement of Mr. Doss may be found at end of 
hearing.] 

Mr. Peterson. The Chair thanks the gentleman. 

Again, I would like to thank all of you for participating, for the 
fine job you did, and how well prepared you were. 

Adios. There is no further business. 

Adjourned. 

[Whereupon, at 3:12 p.m., the committee was adjourned subject 
to the call of the Chair.] 

[Additional material submitted for the record follows.] 
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Statement of Jose Guevara, Vice President, the Filipino Community of Guam 

Mr. Chairman and Members of the Resources Committee, 

I am Jose Guevara, Vice President of the Filipino Community of Guam, rep- 
resenting some 60 Filipino-American organizations. I am proud to say, Mr. Chair- 
man, that about 30 percent of Guam’s population today is of Filipino origin or de- 
scent and the Filipino community is an integral part of the wonderful island of 
Guam. 

The Guam Commonwealth Act is a matter of considerable interest to the Filipino 
Community of Guam. For those of us who have permanently made Guam our 
home — as opposed to those who eventually move to other parts of the United 
States — the issues raised in the Commonwealth Act cause us to come to terms with 
our history as Filipinos and our status as Americans. 

Given the history of the political relations between our mother country, the Phil- 
ippines, and our adopted home, the United States, Filipino Americans understand 
the difficulties of colonial relationships. Our history as Filipinos also illustrates, like 
the American experience itself, that colonialism is not a legitimate form of govern- 
ment. 

There is a natural affinity amongst Filipinos to appreciate and understand the 
Commonwealth Act’s proposal to establish an autonomous and internally self-gov- 
erning entity called the “Commonwealth of Guam.” For those of us who make Guam 
our home, self-government for us has even more meaning. The various ways in 
which the Commonwealth Act provides for the devolution of powers from the Con- 
gress to the people of Guam, will have an inescapable impact to our economic poten- 
tial, stable economic patterns, the enactment of laws that make sense for Guam and 
the maximization of our economic role in the Asia-Pacific region. These things would 
be done with no threat to the U.S. military’s needs. 

Commonwealth is clearly not independence which our mother country fought for, 
negotiated and achieved. Nor is “Commonwealth” Statehood as is being pursued by 
Puerto Rico. One of the three (3) entities taken by the U.S. during the Spanish- 
American War of 1898, the Philippines was encouraged to pursue independence, 
Puerto Rico is now being encouraged to pursue Statehood, and Guam is being of- 
fered neither. Recognizing this, the people of Guam have sought a middle road off 
an autonomous Commonwealth status on the road to decolonization. Because of 
Guam’s uniqueness — and because no one is suggesting Guam should be a State — 
we believe a special dispensation is necessary. 


Statement of Ron Rivera 

Mr. Chairman and Members of the Committee on Resources: 

I am honored to submit this statement in support of H.R. 100, the Guam Com- 
monwealth Act as a Chamorro, as a concerned citizen . . . and a father who has great 
hopes for the future of his children and grandchildren, a future rooted in their 
homeland of Guam. 

The draft Guam Commonwealth Act embodies a process for the decolonization of 
Guam. This is the heart of the Commonwealth Act, and it is what makes this Act 
both unique and acceptable to the Chamorro people. Decolonization is not something 
that can not be watered down or compromised — no matter what legislative language 
is finally agreed upon, the process of decolonization must be explicit and it must 
meet international standards. 

We, the Chamorro people who have been colonized by military conquest, cannot 
risk our future self-determination in a bill that is equivocal on this point. We hope 
that Congress agrees with us on the absolute necessity to approach this issue with 
sensitivity and clarity. While there may be some new approaches to the legislative 
language, it must meet the basic criteria of the decolonization process that the 
United States has accepted in international definitions applied to other colonies. 

There are fundamental principles that must be contained in an interim Common- 
wealth status in order for true decolonization to occur. First, a decolonization proc- 
ess must be initiated by a legitimate process of Chamorro self determination. Sec- 
ond, Guam must be granted control of immigration. Third, the Commonwealth Act 
must contain a mutual consent provision. These fundamental principles must be in- 
cluded in whatever Commonwealth Act Congress adopts. 

The United States has a moral problem in justifying its continued colonial admin- 
istration of Guam. The people of Guam have proposed, in the Guam Commonwealth 
Act, a political solution to this moral problem that meets their fundamental con- 
cerns and is consistent with international standards. The Guam proposal lays out 
quite clearly a solution that resolves Guam’s colonial status. As a political solution, 
we are willing to engage the political processes of the U.S. govermnent, such as this 
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Congress, but what we are not willing to do is allow these political processes to dic- 
tate solutions that are weighted only to Federal concerns. 

Guam has been on its quest for Commonwealth for over 10 years. A political solu- 
tion along the lines that we propose is within the realm of reality if only Congress 
and the President would exercise the will and courage to resolve Guam’s status. 
This courage means an acceptance of the stark reality of Guam’s present colonial 
status, and a determination to work with Guam on a solution. The people of Guam 
have shown our own political will in this process, and we have shown the courage 
to challenge the colonial status quo. 

We seek the common ground with the U.S. on many contentious issues, and we 
seek a new relationship that is suited for our island. We have offered political solu- 
tions that are neither radical nor unrealistic. We seek to break down barriers that 
separate us from other Americans. If these harriers were physical, it may he easier 
to understand. If we had a Brandenburg gate, a Berlin Wall, or a Demilitarized 
zone, perhaps then we would he ahle to point to the barriers. Instead, we have Su- 
preme Court opinions and Federal laws that create institutional barriers to freedom. 

The U.S. Constitution, revered worldwide as a crucible of freedom and justice, is 
wielded against territories as a tool of repression. This is not how things ought to 
be. We are here to challenge old thinking, to change the colonial relationship, and 
to tear down the barriers to our freedom. 


Statement of Darrell O. Doss 

It is an honor to be here today to represent all the veterans who fought to free 
Guam from enemy occupation 53 years ago. The 7,000 marines, soldiers, sailors, air- 
men and Coast Guard who were killed or wounded in action during the battle that 
raged for three weeks in the summer of 1944 are joined today by the living World 
War II veterans in calling on Congress to grant a new status to Guam. 

At the time of our battle in 1944, we were honored to be called “the liberators” 
by our fellow Americans, the Chamorros of Guam. But did we really liberate Guam? 
It is sad to say that we did not. To this day, our fellow Americans in the western 
Pacific are one of the last colonies in the world. However, you, as Members of Con- 
gress, have the power to accomplish today that which we were unable to — to liberate 
Guam and grant the people of Guam the same freedom of self government as we 
have in our fifty states. 

Guam has been a possession of the United States since 1898, with the exception 
of 31 months when they suffered under the cruel treatment of our then enemy. Dur- 
ing that period, they were enslaved, tortured and executed. Of the 20,000 Guama- 
nians at that time, over 1,500 died during the harsh occupation. Yet the people of 
Guam never lost faith with America. Even though it meant beatings, torture and 
even death for many of them, they never abandoned America. They helped feed, 
shelter, and hide George Tweed, the single surviving American sailor who hid out 
during the Japanese occupation. To them, this sailor was a symbol of the country 
they loved — ^America. 

Guam fist applied for American citizenship in 1902, but it wasn’t granted until 
48 years later in 1950. In 1936, B.J. Bordallo and Francisco Leon Guerrero came 
to our nation’s capitol to again ask for citizenship. Mr. Leon Guerrero stated “the 
people of Guam know but one ‘ism’ and that is Americanism.” That statement is 
as true today as it was 61 years ago. 

Because of Guam’s loyalty to America, they have the highest per capita enlist- 
ments in our military services than any state in the Union. During the Vietnam 
War, (not a conflict), they had the highest per capita casualties than of any of our 
states. 

I wish time would permit me to tell the story of a few of these brave people and 
what they endured because of their love for the United States, a love which I feel 
has not been returned in the policies of our government. I would tell you the stories 
of Beatrice Emsley, Antonio and Josefa Artero, Father Duenas (the martyred catho- 
lic priest, who was beheaded), B.J. Bordallo, the mother of Guam’s current First 
Lady (Geri Gutierrez), Francisco Leon Guerrero, Mrs. Agueda Johnston, Joaquin 
Limtiaco and the eight Merizo co-liberators. I am sure that some of you would have 
tears in your eyes, just as we liberators had tears in our eyes when we liberated 
the concentration camps. These are the people I am asking you to support and allow 
them to have a closer and more democratic relationship with America. Is that too 
much to ask? For the people of Guam and we veterans of World War II, I hope you 
can find it in your heart to do what is right and give justice to our fellow Americans 
on Guam. 
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We call the United States the land of liberty with freedom and justice for all. It 
saddens me to know that this is not true because of the way we treat our fellow 
citizens on the island of Guam. There is no doubt that some of America’s most loyal 
and patriotic citizens are from Guam. They have remained staunchly faithful to the 
United States, even though we treat them as less than our equals. It is time that 
justice be done. 

At this time I ask you to please vote for true justice on this very important issue 
and let’s make the United States truly the land of liberty with freedom and justice 
for all, including Guam. 

As time marches on, we who fought to free Guam shall be gone from this earth. 
So on behalf of all the veterans of the Guam campaign, I plead with you to cast 
a “yea” vote, to grant these people their wish to become a commonwealth of the 
United States. In doing so, the members of this Congress shall share the honor we 
have as “Liberators of Guam.” Your vote can accomplish that which we, 75,000 
strong, and backed with massive military arms, were apparently unable to do in 
1944. 


Statement of Hon. Rick Hill, a Representative in Congress from the State 

OF Montana 

It is a real pleasure to welcome the distinguished witnesses for today’s hearing 
on certain measures affecting some of our United States territories and the separate 
sovereign freely associated states. 

These issues affecting U.S. nationals and citizens in the territories as well as resi- 
dents of the Pacific freely associated republics are part of the unique and important 
jurisdiction of the Committee on Resources for the insular areas. 

That is why Chairman Young scheduled this hearing on matters which could pro- 
vide for increased local self governance for the people of the insular areas. 

Let me thank the witnesses from the distant Pacific islands for aggreeing to ap- 
pear before the Committee. 

You have traveled thousands of miles to testify, and your efforts are appreciated. 

You are providing a substantial set of information for the Committee record. 

Your statements have been provided for review by all of the Committee Members 
and will be available for all those in the Congress as well who are not Members 
of the Committee or here today. 

One of the primary purposes of this hearing is to assist the insular areas, includ- 
ing Guam, in advancing toward greater local self-government. 

The statements by the witnesses today will help Congress in evaluating the mer- 
its of the proposals contained in S. 210, the Omnibus Territories Act, H.R. 2370, the 
Guam Judicial Empowerment Act, and H.R. 100, the Guam Commonwealth Act. 


Statement of Hon. Peter C. Siguenza, Chief Justice of Guam 

Good morning/afternoon Chairman Don Young, Congressman Robert Underwood 
and other distinguished members of the House Committee on Resources. Thank you 
for allowing me to have the opportunity to speak. It is indeed an honor. 

I am here today as the Chief Justice of Guam. My rotating term expires in about 
a year and a half from now — at which time we justices will elect a new chief. And 
so — in my first and final appearance before you — I want to stress the importance 
of the critical matter which is before us today. 

In simple terms, H.R. 2370 would place the Judiciary of Guam on an equal footing 
with its two coordinate branches of government. As you will note, the inherent pow- 
ers of both the executive and legislative branches are clearly delineated within the 
Organic Act. Only the structure of the judiciary lacks this kind of clarity. 

Ironically, the original local legislation which created the Supreme Court dis- 
tinctly outlined the Court’s authority — clearly placing administrative and appellate 
jurisdiction with the Court. 

In this sense, H.R. 2370 undeniably reflects the will of the people. Virtually every 
provision within the judicial Empowerment Act before you today mirrors the 10 year 
drafting process which culminated in the passage of the bill in 1992. 

It is significant to point out that no effort was made to alter the bill for the next 
three years. The legislation sat intact and untouched for nearly four years — that is, 
up until the seating of the Court in April of 1996. 

At that time, on the eve of the confirmation hearings of the justices — efforts were 
undertaken to alter the legislation and curtail the authority of the Court. In effect, 
what had taken a decade to build was summarily undone within three months. 
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In fact, since the Court’s inception — there have been no fewer than four legislative 
attempts to undermine the Court’s administrative authority and — even as recently 
as last month — a successful legislative bid to limit this Court’s legal jurisdiction. 

Let me briefly share with you the chronology of this Court: 

1973 — Guam Public Law 12-86 is enacted, envisioning a judiciary with a local su- 
preme court at the helm. 

1974 — The first Supreme Court of Guam is established. 

1977 — The U.S. Supreme Court strikes down Guam’s Supreme Court. 

1997 — That same year, Guam convenes a constitutional convention. The founda- 
tion is laid to establish a Supreme Court as the judicial and administrative head 
of the judiciary. This draft constitution is submitted and approved by the U.S. Con- 
gress. 

1984 — The Omnibus Territories Act amends the Organic Act to allow for the cre- 
ation of a Supreme Court. 

1993 — The Frank G. Lujan Memorial Court Reorganization Act is signed into law 
after its 1992 passage in the 21st legislature. The bill is patterned after the 1973 
local legislation, 1977 draft constitution and provisions from various state constitu- 
tions. 

The legislation calls for a Supreme Court of Guam which will “handle all those 
matters customarily handled by state supreme courts . . . [handle] court rules and 
court administration. Thus, administrative functions of the courts, formerly lying ei- 
ther with the Judicial Council or the District Court of Guam, are placed with the 
Supreme Court of Guam. 

1995 — In November, myself, Janet Healy Weeks and Monessa G. Lujan are nomi- 
nated to the Supreme Court. 

1996 — In March, hours after the justices of the Supreme Court are confirmed, the 
23rd Guam legislature passes bill 404 which removes certain inherent powers from 
the Supreme Court. A second bill, bill 494, aims to strip the supervisory jurisdiction 
of the Supreme Court over all lower courts. That bill is debated, but tabled by the 
legislative committee on the Judiciary. 

1996 — Eight months later in December, the legislature attaches the contents the 
shelved bill 494 as a “midnight” rider to bill 776. The legislation passes and is ve- 
toed by the Governor. An override attempt fails by only a slim margin. 

In short — this is the problem faced by the Supreme Court of Guam, and why we 
seek to have this court established within the Organic Act. Permit me the luxury 
of overstating the obvious when I say that a Judiciary — or any branch of govern- 
ment — cannot function independently if another branch can modify or strip it of its 
powers at will. The bill before this distinguished panel will ensure that like the in- 
herent power of the executive and legislative branches — the corresponding authority 
of the third branch cannot be tampered with on whim. 

There are those who espouse the view that the Judicial Council of Guam is the 
policymaker for the judiciary. Allow me to let the record speak for this court when 
I say that in the eight years it took lawmakers to craft and fine-tune the bill that 
created the Supreme Court of Guam — the notion of a judicial council as the adminis- 
trative arm of the judiciary was explored and subsequently rejected in that role. The 
Frank G. Lujan Memorial Court Reorganization Act which created the court explic- 
itly envisioned an advisory role for the council. 

And since that time, the will of the people has not changed. A recent survey con- 
ducted on Guam by your colleague and our delegate. Congressman Robert Under- 
wood — in addition to a poll conducted by the Guam Bar Association — along with nu- 
merous media editorials — have each independently and resoundingly confirmed the 
original legislative concept of the Supreme Court at the administrative helm of the 
judiciary. 

This is not a structure without precedent. The Judicial Empowerment Act would 
not only restore the initial intent of local legislation creating the court, but would 
also confer upon it the same inherent authority exercised by judiciaries in the fifty 
states and other U.S. jurisdictions. 

In closing, I leave you with the words of Alexander Hamilton who noted over 200 
years ago — “the judiciary is beyond comparison the weakest of the three depart- 
ments of power — all possible care is requisite to enable it to defend itself against 
their attacks.” 

Thank you Mr. Chairman, Congressman Underwood and other distinguished 
members of this panel for your time and attention. 

(I have brought with me copies of the judicial sections from the respective con- 
stitutions of every state and U.S. jurisdiction should any of you wish to view them.) 
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TITLE 48 
UNITED STATES 
CODE 

ANNOTATED 

i97t rnNciKFftmnNAL authorization fora coNsnTunoN for Guam 

CHAFFER 12 

Historical and Statutoiy Notes prior to Section 1541 


HISTORICAL AND STATUTORV NOTES 


CoiuUtutioiu' for Virgin Islands and 
Guam: Esublishment; Congresslon* 
al Authorization 

Pub-L. 94-584. Oct. 21. 1976, 90 Swt. 
2899, as amended by Pub.L 96-597, Title 
V. § 501. Dec. 24, 1980, 94 SiaL 3479. 
provided: 

‘^Section 1. AuthorfzatlcHi to orga* 
ntze governments] That the Congress, 
recognizing the basic democratic princi- 
ple of government by the consent of the 
governed, authorizes the peoples of the 
^rgin Islands and of Guam, respective- 
ly, to organize governments pursuant to 
constitutions of their own adoption as 
provided in this Act. 

“Sec. 2. [Corutltutlonal conventions 
and draft provUloru] (a) The Legisla- 
tures of the Virgin Islands and Guam, 
respeaively, ore authorized to call con- 
stitutional conventions to draft, within 
the existing territorial-Federai relation- 
ship. constitutions for the local self- 
govemmem of the people of the Virgin 
Islands and Guam. 

'(b) Such constitutions shall— 

“(1) recognize, and be consistent 
with, the sovereignty of the United 
States over the Virgin Islands and 
Guam, reqiecttvety. and (he suprema- 
cy of the previsions of the Constitu- 
tion. treaties, and laws of the United 
Suits applicable to the Virgin Islands 
and Guam, respectively, including, but 
not limited to. those provisions of the 
Organic Act (section 1405 et seq. of 
this title] and Revised Organic Act of 


the Virgin Islands {this chapter] and 
the Organic Act of Guam (section 1421 
et seq. of this title) which do not relate 
to local self-govenimenL 
"(2) provide for a republican form 
of government, consisting of three 
branches: executive, legislative, and 
judicial: 

"(S) contain a bill of hghu: 

"(4) deal with the subject matter of 
those provisions of the Revised Organ- 
ic Act of the Virgin Idands of 1954, as 
amended, and the Organic Act of 
Guam, as amended, respectively, 
which relate to local sdf-government: 

“(S) with refer e nce to Guam, pro- 
vide that the voting franchise may be 
vested only in residenu of Guam who 
are citizens of (he United Sutes; 

"(6) provide for a system of local 
courts consistent with the provisions 
of (he Revised Organic Act of the Vir- 
gin Islands, as amended: and 
“(7) provide for the esublishment of 
a system of local coum the provisions 
of which shall become effective no 
sooner than upon the enactment of 
legislation regulatir^; the relationship 
between the local courts of Guam with 
the Federal judicial system. 

*1iec. 3, (Selection and qualification 
ofmemben] The members of such con- 
stitutional conventions shall be chosen 
as provided by the laws of the Virgin 
Islands and Guam. re^>ectiveiy (enaaed 
idler the date of enactment of this Act) 
(Oct 21. 1976}: ProvitUd. however. That 


no person shall be eligible to be a mem- 
ber of the constitutional conventions, 
unless he is a citizen of the United Sutes 
and qualified to vote in the Virgin Is- 
lands and Guam, respiectively. 

'‘Sec. 4. (Submittal of proposed con- 
stitutions to governors aiul President] 
The conventions shall submit to the Gov- 
ernor of the Virgin Islands a proposed 
constitution for the Virgin Islands and to 
the Governor of Guam a proposed con- 
stitution for Guam which shall comply 
with the requirements set forth in sec- 
tion 2(b) above. Such constitutions 
shall be submitted to the President of the 
United Sutes by the Governors of the 
Virgin Islands and Guam. 

"Sec. 5. [Tnuumlttal to Congms 
and submittal to voters] Within sixty 
calendar days after the respective date 
on which he has received each constitu- 
tion. ihe President shall transmit such 
constitution together with his comments 
to the Congress. The constitution, in 
each case, shall be deemed to have been 
approved by (be Congress within sixty 
legislative days (not interrupted by an 
adjournment sine die of the Congress) 
after its submission by the President, 
unless prior to that date the Congress 
has approved the constitution, or mod- 
ified or amended it, in whole or in part 
by joint resolution. As so approved or 
modified, the constitutions shall be sub- 
mitted to the qualified voters of the Vir- 
Islands and Guam, respectively, for 
acceptance or rejection through island- 
wide referendums to be conducted as 
provided under the laws of the Virgin 
Islands and Guam, respectively, (enacted 
after the date of enactment cd this Aa) 
(Oct 21, 1976]. Upon approval by not 
less than a majority of the voters (count- 
ing only the affirmative or negative 
votes) participating in such refer- 
endums, the constitutions shall become 
effeaive in accordance with their 
terms." 


367 
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RcUUvc to requesting the 105* Congresc to amend the Organic Act by adding a new 
Section 6, to confirm that the adoption of a Cbnslltution establishing local government 
shall not preclude or prejudice the further eKercise in the future by the people of Guam 
of the right of se]f«determinatiun regarding the ultimate political status of Guam. 

BE IT RESOLVED BY THE LEGISLATURE OFTHE TElUllTORY OP GUAM: 


WHEREAS, ut 1976 the United Staler Congress enabled the pwple of Cuaov punuani tu P.L Nu. 95*5iM, to organize 
a government wder a eonstitulien of our own adoption, vrliich upon approval by Congress and the people of Guam, would 
provide for local govemment over the intenud affairs of our Island; and 

WHEREAS, wlwn the current govemment of Guam structwc for territorial government was established under titv 
19SB Organic Art. it was welcomed by Utu people of Guam os progress toward greater local govemment. but it was instituted 
without the consent of the people of Cuarii througli a democratic act of scUndetermiruiHon or partiripntiott in the Federal 
lawmaking process on the basis of equal ciliacitship or equal representation; and 

WHEREAS, the 1977 Constitution of Guam, drafted pursuant to Federal and local statutes, was approved by 
Cungrrss but was not approved by the people of Guam in the 19^ reffrmdum; and 

WHEREAS, the process ui establishment of internal local government imdcr » local constitution was suspended after 
Itnkagc was created belw«tst the draft constitution and the poilUcal status process: and 

WHEREAS. In light of representation aitd speculatitms inconsuiteni with the foregoing from 1979 In the present, it is 
cnicniial for Congress to confimi its origbul and continued intention and expectation that authorization aaul approval ol local 
corutituttonal govemment in Guam would i>oi preclude or be prejudicial to the exercise of tlie right to seJJ*deiur7ninalion. as 
part of the process through which uliiniate political status of the territory of Guam is to be detemiined; now therefore, bv it 

RESOLVED, by the Guam Ugislature. on behalf of the people of Guam, request the One Hundred and HIth Cnnpcss 
uf dte Uiuted Slain to am*nd Public Law Na 94*585. Osl 21. 1976. VO Stai. 2899. as amended by Public I aw No. 96*597. Tdle 
V. Sec. 501. Dec. 24. ]yS0.94Stal. 5479, by adding anew &'Ction 6 to read as (oUows: 

'Section 6. Esuhlishmcnt of local consiinibonal luraJ government pursuant to Utis Act shall itot preclude or 
prejudice the further cxrmse in the future by the people ^ Guam or the Virgin Moitda of the rigni of sell* 
determizution ragardirtg the ultimate political status of either territory.* 
artd be it further 

RESOLVED, that the Speaker ccrUTtcs hi, and the LcgislaUve Sivrrtary attests. Uur adoption hereof and that copies 
theivafivr be transmitted to: the President of the United States of America; to the lYesident Pro Temporc. United Slata Senate; 
to the Majority Leader. United Slates Senate: to the Miitority Leader. Uruted States Senate; to the Chairman of llie Committee 
of &ie^y and Natural Resources. United States Senate; to the Speaker, VS. House of Representatives; to the Majority lo^adcr. 
U5. House of Representatives; to the Minority Leader. U5>. House of Representatives; to the Oioinnan of the Committw on 
Resources. U.S. House of Repnzsentativrs; to ^ Resident Commisskmer of Puerto Rlrcv U.S. House of Representatives; to the 
Virgin Islands Delegate to Washingiorv. U.S. House of Representatives; to the Guam Delegate to Washington, U.S. House of 
Representatives; lo Uie rrosident uf the Mayor's Council; and to Ute Honorable Carl T.C Culicrrez, Governor of Guam. 


DULY AND REGULARLY ADOPTED ON THE IS” DAYOFStn liMPER, 1997. 
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Testimony of Interior Deputy Secretary John Garamendi 
The Administration’s Special Representative for Guam Commonwealth 
October 29, 1997 


Mr. Chairman, members of the Committee, I commend you for holding today’s hearing 
on H.R. 100, the Guam Commonwealth Draft Act. Today’s hearing provides an historic 
opportunity for Congress and the Administration to provide clarity on the response of the United 
States to Guam’s proposal. As you know, the last hearings on this matter were conducted in 
1989. At that time, officials identified numerous problems with the bill as drafted. The former 
chairman of the subcommittee on territorial and international affairs requested that Federal 
agencies try to work out a more viable bill for addressing Guam’s underlying concerns with the 
territory’s leaders. 

Eight years later, Guam and the Administration are provided an opportunity to report to 
Congress. This is an auspicious time to do it ~ 1997 marks the tenth aimiversary of when the 
people of Guam voted to send the Guam Commonwealth Draft Act to Congress. In addition, 
next year also marks the centennial of the end of the Spanish American War in 1 898, when the 
United States obtained Guam from Spain. The issue of Guam’s political status represents an 
important piece of “unfinished husiness” that sorely needs resolution. 

So where are we with respect to Guam’s quest for Commonwealth in 1997? 

Briefly, the Administration has had several years of very positive and productive 
discussions with Guam. We have come a long way toward a fuller appreciation of Guam’s 
aspirations for Commonwealth. Furthermore, the Administration has made significant progress 
in clarifying the legal and policy parameters of what we are able to recommend under a Federal 
framework. I believe we have reached an understanding on an outline of Commonwealth 
legislation that would conform to Federal parameters, while achieving legitimate aspirations for 
greater self-government within the U.S. political family. In order to bring final resolution to 
America’s conyderation of Guam Commonwealth, the Administration invites Congress to build 
on the progress of the past eight years by working closely with Guam and the Administration to 
prepare a final formulation of mutually acceptable legislation. 

Before providing the details of the current status, I would like to provide a brief history of 
Guam Commonwealth. Governor Gutierrez and Congressman Underwood can provide a fuller 
and more eloquent description of this history than I. For purposes of my testimony, however, I 
will begin only from two decades ago. 


1 
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HISTORY 

In 1976, Congress approved an Executive Branch agreement to make the Northern 
Mariana Islands, a chain of islands just north of Guam, a Commonwealth under the sovereignty 
of the United States. Prior to becoming a U.S. Commonwealth, the Northern Mariana Islands 
were a part of the Pacific islands trust territory that the United States administered under an 
arrangement with the United Nations. The Covenant which established the Commonwealth of 
the Northern Mariana Islands (CNMI), granted Guam’s neighbor to the north several of Guam’s 
unfulfilled objectives for changes in federal policy as if applied to Guam. Among these were a 
pledge not to unilaterally alter fundamental provisions of the Covenant and limits on 
immigration. 

At about the same time. Congress authorized G uam to draft a constitution 
“within the existing federal-territorial relationship.” As the 1980's began, the Executive Branch 
also entered into agreements with the other trust territory islands. In contrast to the Covenant 
which created the CNMI, the Compact of Free Association, which created the Federated States of 
Micronesia (FSM) and the Republic of the Marshall Islands (RMI), recognized the separate 
sovereignty of these other islands and provided for full self-government in all matters excepting 
those affecting military security. The Compact also granted prograrrunatic and other economic 
assistance as well as rights for their citizens and products to fiwly enter the U.S. 

In January 1982, the people of Guam, observing the developments in these neighboring 
islands, held plebiscites to choose among political statuses. The choices provided at that time 
were Independence, Free Association, Incorporated Territory, (i.e., one that is part of the United 
States to which Federal laws fully apply) Status Quo (Unincorporated Territory), 
Commonwealth, and Statehood. Commonwealth and Statehood garnered the most votes in the 
first plebescite. A second plebescite was held to decide between these two options. In the run- 
off, the people of Guam overwhelmingly selected Conunonwealth by 73%, over Statehood with 
26%. 


Guam’s leaders initially sought Executive Branch negotiations similar in structure to 
those which created the CNMI, the FSM and the RMI. Leaders of Congress, including this 
committee, suggested instead that submitting legislation would be more appropriate for a U.S. 
territory, especially one like Guam which had a representative in Congress. This perspective was 
influenced by Congressional differences with the Executive Branch negotiators of the Micronesia 
compacts, differences which led to substantial changes in the Compacts and delays in their 
approval b^ Congress. 

In 1983, a Guam delegation representing all three branches of Guam’s government met in 
Albuquerque, New Mexico, with a Congressional delegation and representatives of the Executive 
Branch. The Albuquerque meeting focused on strategies to structure and obtain Commonwealth 
legislation for Guam. Among other things, it was recognized that Guam’s desire for 
Conunonwealth comprised two broad areas. One area consisted of purely political status issues. 
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which pertained to the fiindamental structure of the relationship between the United States and 
Guam. The other area dealt with economic and social issues, which revolved around Federal 
policies that Guam perceived were limitations on its potential development as well as funding in 
some federal programs. The parties agreed that Guam would prepare draft legislation for 
informal Federal review on the basic political relationship and on more transitory economic 
issues. The intent was to work out general agreements which would facilitate formal Federal 
actions. 


In 1986, the Guam Commission on Self-Determination (CSD) completed work on a 
Guam Commonwealth Draft Act, which combined the economic and program issues of the day 
with more fundamental elements of the proposed Commonwealth relationship. While there were 
preliminary Federal comments on the Draft Act, the negotiations, which were earlier anticipated 
as a way to obtain general agreement between Guam and the U.S., did not occur. Instead, Guam 
officials sought popular approval of the slightly-modified draft, ignoring cautions from this 
committee that doing so would limit their ability to make the changes that would be necessary to 
obtain Federal concurrence. 

In an August 1987 plebescite, the people of Guam ^proved all titles of the Draft Act, 
except for Article I (Chamorro Self-Determination) and Article VII (Immigration). These titles 
were revised and submitted for a second plebiscite in November 1 987 in which both articles were 
approved. 

The bill has been introduced in its original form, without any revisions, in each Congress 
since 1988. 

In August 1989, a Federal Interagency Task Force issued a 103-page report on the Draft 
Act, The 1989 Report opposed most of the Draft Act’s provisions on constitutional, legal, 
administrative and policy grounds. 

In December 1989, the House Subcommittee on Territorial and International Affairs, held 
heatings on the Draft Act in Honolulu. Due to the numerous disagreements between Guam and 
the Federal agencies on the Draft Act, the chairman of the subcommittee requested that a Federal 
Interagency Task Force try to reach agreement with the Guam Commission on Self- 
Deteimination on provisions that could be enacted. Three years of extensive discussions then 
ensued between representatives of the Executive Branch and representatives of Guam. These 
discussions culminated in informal agreement on many issues. 

In the waning days of the Bush presidency in January 1 993, the Administration issued a 
second report on Guam Commonwealth Draft Act. It varied from several of the understandings 
that the Task force had reached with Guam because of objections raised during final Bush 
Administration clearance. The 1993 Report was similar in content to the 1989 Report, but 
offered additional suggestions for language that would address Federal concerns. Guam reacted 
strongly against the 1993 Report, alleging that key portions of the 1993 Report were issued 
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without notice to Guam and that the Bush Administration reneged on several agreements reached 
in the informal discussions with the Task Force. 

CLINTON ADMINISTRATION 

When the current Administration took office, the Guam Commonwealth issue had not 
been resolved to the satisfaction of Guam. From Guam’s perspective, a large part of the problem 
lay with the interagency process. Guam believed that the previous interagency task forces lacked 
sufficient attention fi-om policy-level Federal officials. Without such high-level attention, Guam 
believed that the Executive Branch response to its Commonwealth proposal would largely be 
dictated by narrow agency concerns. 

President Clinton was elected having pledged to try to work out a mutually-acceptable 
Commonwealth bill with Guam and with Congress. In response to Guam’s views, this 
Administration decided to have a Special Representative who could negotiate on behalf of the 
entire Administration and who could engage policy-level officials at all the agencies. Rather 
than approaching Guam Commonwealth issues through the programmatic lenses of particular 
Federal agencies, the Administration’s Special Representative would try to take a “big picture” 
approach to dealing with the myriad issues in the Draff Act. This new approach envisioned the 
formulation of Commonwealth proposals that would be responsive to Guam’s unique 
circumstances, while also being cognizant of Federal requirements. From the start, the new 
approach emphasized a very close and collaborative working relationship between 
representatives of Guam and the Administration’s Special Representative. The objective was for 
each side to negotiate a mutually agreeable compromise on key Commonwealth issues. Once a 
preliminary agreement was reached, each side would then try to persuade its own constituent 
groups on the merits of the compromise. If the constituent groups of each side ratified the 
compromise agreements, the next step was for the parties to draft legislation implementing the 
agreements for submittal to Congress. Such legislation, theoretically, would have had the 
support of Guam and the Administration. 

The first Special Representative for Guam Commonwealth was I. Michael Heyman, 
Counselor to the Secretary of the Interior. He reached an agreement with then Governor Ada of 
Guam on the most fundamental provision of the legislation -- mutual consent. It said that, to the 
extent constitutionally permissible, no provision of the bill once enacted could be unilaterally 
changed by the federal government. Mr. Heyman resigned his position in February 1995. 

In August 1995, the White House announced the appointment of Stanley Roth as the 
second Special Representative for Guam Commonwealth. Roth, who was also the Director of 
the NSC’s Asian Afifairs office at the time, left government service in December 1995. 

In January 1996, 1 took over negotiating responsibilities. My goal was a definitive U.S. 
response to the Commonwealth proposal. I sought an agreement that could be endorsed by the 
Administration and Guam which would maximize the amount of local self-government under 
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U.S. sovereignty while protecting fundamental U.S. interests in the island. In order to move the 
process to closure, I sought Guam’s agreement on two key points. 

First, I emphasized the need for us to move away fiom the original language of the Draft 
Act. As highlighted by the previous two Federal Interagency Task Force reports, the original 
language of the Draft Act had posed many problems. Rather than working fiom the original 
language, I believed that mote progress could be made if the Guam representatives and myself 
could first agree on fundamental concepts that underlay the Guam Conunopwealth proposal. If 
agreement on concepts could be reached, we could then work on legislative language to 
implement the concepts in a way that could balance Guam’s legitimate aspirations and 
fundamental Federal interests in Guam. 

Secondly, I proposed that we should focus our efforts on the primary “deal-breaker” 
issues, rather than all of the issues subsumed in the original Draft Act. By focusing on the “deal- 
breaker” issues, we could bring sustained attention and resources to bear on resolving the most 
contentious issues in the Commonwealth discussions. It was my hope that once the “deal- 
breaker” issues were resolved, the Administration position regarding fundamental Guam 
Commonwealth policies would be developed and the remaining issues could then be resolved in 
a more expeditious manner. A corollary to this second point was that, to the maximum extent 
possible, we should not revisit or re-open any issues comprising a previous agreement between 
Guam and prior Federal positions, which both sides still found acceptable. 

With these points in mind, I undertook an aggressive series of meetings and negotiations 
with Guam Representatives and federal officials throughout 1996, with the bulk of these 
meetings occurring between June and August 1996. There were dozens of meetings held in 
which I or my staff were personally involved. The great majority of meetings occurred in 
Washington, D.C., with some occurring in Guam during my visit there last year, one occurring in 
San Francisco and one with myself and the Governor in Salt Lake City . A broad range of issues 
was discussed, debated and negotiated among the parties during this time period. A large 
number of proposals were drafted, exchanged, refined and further modified. The work during 
this time could be characterized as a btainstotming “work in process” with issues often shifting 
in status, priority and importance. 

The main thrust of these discussions, as outlined previously, was for the negotiating 
parties - primarily myself and the Guam representatives - to reach informal agreement in 
principle on the fimdamental concepts and then to draft legislative language that would 
implement those concepts. In keeping with the new approach set at the beginrring of this 
Administratiott, I then planned to work with agencies and others in the Admirristration to 
formally agree to the prelinrirrary compromises I had worked out with Guam. The 
representatives for Guam, on their part, would do the same with their constituent groups. 

Between November 1996 and February 1997, 1 rtrade a series of recommendations to the 
White Horrse. The key recommendations included proposals on mutual corrsent, Chamorro self- 
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detemiination, a joint commission, immigration, labor and Federal excess lands. These 
comprised the fimdamental “deal-breaker” issues that Guam had identified as its hipest 
priorities, and were therefore also the ones which we had spent the most time trying to resolve. 
These preliminary proposals represented compromises that, in my opinion at the time, struck an 
appropriate balance between Guam’s aspirations and the protection of fundamental U.S. interests 
in Guam. While the previous Special Representatives and I worked with various agency officials 
in crafting these preliminary proposals, it is important to note that these did not have the formal 
approval of those agencies, or of the Administration generally. At the time these preliminary 
proposals were submitted, I had platmed to work closely with White House staff to formally clear 
these proposals with the affected agencies. 

The process stalled at this point, however, because of concerns of other federal agencies 
and members of this committee. In response to your concern, Mr. Chairman, the President 
committed to an approach that would seek agency and congressional comments on the latest 
proposals and ensure that federal concerns at the policy, legislative and constitutional levels were 
satisfied. At the same time, he wanted us to continue to creatively address Guam’s objectives in 
an expeditious maruier. 


CURRENT STATUS 

The Administration’s plans for implementing this approach were short-circuited 
somewhat by the call for this hearing. In order to respond to it in the short period provided, we 
were not able to conduct the congressional consultations that we had platmed but concentrated, 
instead, on agency consideration of my major recommendations along with other provisions of 
the bill. The Administration’s position on the various Guam Commonwealth issues is attached 
to the text of my testimony as Exhibit A. These comprise formally cleared positions which were 
prepared specifically for this hearing. Because of the relatively short notice of this hearing and 
the large number of issues contained in H.R. 100, they are not as fully developed as would have 
otherwise been the case had the process originally envisioned been completed. Nevertheless, the 
comments presented represent the formal views of this Administration. 

Without going into too much detail, some general observations can be made regarding the 
Administration’s position on the Guam Commonwealth bill as proposed. 

First, the process followed by the Special Representatives in this Administration 
attempted to push the envelope of Executive Branch consideration of fundamental Guam 
Commonwealth issues in creative and flexible ways. During my term, especially, I have tried 
different formulations and approaches to reach compromises that could be supported by Guam 
md proposed to this Administration. Final Administration positians, however, are based on a 
:onsensus process among the different constituent interests that make up the Federal 
jovemment They are also governed by constitutional, policy, and legislative constraints. While 
1 may believe that my own views are appropriate solutions to Guam’s situation, they do not 
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constitute the Administration’s position unless the Executive Branch as a whole endorses them 
and they meet constitutional and other tests. 

Second, while there remain areas of disagreement, the years of discussions between the 
Administration and Guam have also resulted in significant progress and numerous areas of 
Federal agreement and support The negotiations have clarified the questions, concerns and 
positions of Guam and the Executive Branch; they have resulted in creative and pragmatic 
approaches toward mutually agreeable compromises; and they have laid out a clear outline of 
potential legislation that would enhance self-government for Guam and improve the overall 
relationship between Guam and the United States. Although we are unable to support everything 
that Guam has originally proposed, there are a number of areas where we are supportive of 
proposals that are responsive to the legitimate desires of Guam’s people for greater self- 
government, for increased input into the Federal policy-making process and for the application of 
Federal policies in ways that respect the uniqueness of Guam. These areas include the following: 

0 supporting a Federal policy commitment not to unilaterally change the 
fundamental relationship between Guam and the U.S.; 

o supporting the creation of a commission, with significant representation and input 
by Guam, to review and provide recommendations on the appropriate application 
of Federal policies to the island; 

o supporting an invitation for the Guamanian people to express their desire for 
Guam's ultimate political status; 

0 supporting the amendment of appropriate provisions of the U.S. Immigration and 
Nationality Act to accommodate Guam's desire to limit the rate of permanent 
immigration to the island and to provide additional flexibility to address Guam's 
permanent labor needs; and 

o supporting, within certain parameters, a right of first refusal for Guam to obtain 
federal excess lands on the island. 

These measures constitute noteworthy improvements to the status quo and comprise 
further enhancement of Guam’s status within the American political family. If we compare 
Guam’s status now, with its status when the U.S. first “acquired” Guam in 1 898, history 
demonstrates a gradual and steady trend toward greater and greater local self-government and 
enhanced standing within the Federal fiamework. These include, among other things, Guam’s 
step-by-step acquisition of more and more characteristics of a state or local government: the 
acquisition of U.S. citizenship by virtue of birth on the island; the authority to locally elect a 
legislature; the authority to locally elect a Governor, the authority to locally elect and send a 
representative to Congress; and the authority to adopt a local Constitution for Guam. At the 
same time, the Executive Branch and Congress over the years have expressly recognized Guam’s 
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unique geography, culture, economy and other characteristics which militate against the strict 
and uniform application of national policies to the island. Thus, there are currently a variety of 
special Federal policies and programs that are available to Guam (but not the 50 states) which 
benefit the island, such as: Federal tax cover over to the Guam treasury; Guam-only visa 
waivers; exceptions to the Federal excess property act; providing fisheries management fees 
under the Magnuson Act; special waivers under the Clean Air Act; special funding for technical 
assistance, capital improvement projects and maintenance of infiastmcture; and duty free 
treatment of certain goods. When viewed from this historical and policy perspective, the 
Administration’s positions on a variety of Commonwealth proposals reflect continued Federal 
support of greater self-government for Guam in ways that enhance and are sensitive to its unique 
status within the Federal constitutional structure. 

Finally, it should be noted that the Executive Branch has grappled with the original Guam 
Commonwealth bill for the better part of a decade and through the change of several 
administrations, both in Guam and in Washington. The general positions resulting from Federal 
review of the original bill have remained relatively consistent — the Guam Commonwealth Draft 
Act, as originally approved by Guam in 1987, carmot be supported by the Federal government. 

In some key areas, our objections go beyond just the specific proposals of the original bill. They 
go to the substance and merits of the fundamental concepts that are contained in the original 
Draft Act, as explained by Guam’s representatives. Among the key concepts we cannot support 
are the following: 

o legally binding the Congress or the Executive Branch to seek the consent of the 
Commonwealth government before modifying the act creating Guam 
Commonwealth, or before applying any future Federal law, regulation or policy to 
Guam; 

0 providing for a legally binding, government-sponsored or endorsed vote on 

ultimate political status of Guam, in which only the indigenous Chamorro people 
may participate to the exclusion of other U.S. citizen residents of Guam; 

0 transferring Federal control over the adoption and enforcement of immigration 
and labor policies to the Commonwealth government; and 

o creating a joint commission under Guam’s control which would have the authority 
to issue final determinations on the application of Federal policies to Guam, or to 
determine military lands to be transferred to the Commonwealth government. 

In the original Draft Act, Guam has proposed achieving these goals while remaining part 
of the American political family and obtaining the maximum benefits of a political status 
affiliated with the United States. As reflected in the prior two interagency task force reports and 
in the attached comments, the Administration has indicated how far it is able to accommodate the 
original proposals within the Federal framework. Notwithstanding almost ten years of good faith 
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efforts and sincere intentions on both sides, we have been unable to find constitutional and 
otherwise appropriate ways of bridging the gap between the full extent of what Guam has 
originally proposed and what the Executive Branch is able to support under the American flag. 
Much of the authority that Guam had proposed be ceded to it under the Draft Act is appropriate 
to sovereignty and should require sovereignty. Other proposals probably would require 
assuming greater responsibilities as a member of the U.S. femily. 


CONCLUSION AND RECOMMENDATION 

We believe that much has come out of the negotiations to date that can be further refined 
and profitably achieved with continued and sustained effort and attention, not just by Guam and 
the Executive Branch, but also by Congress. Therefore, our first recommended option is to invite 
Congress to join in the Guam status deliberations to help formulate comprehensive 
Commonwe^th legislation that is mutually agreeable to all patties. Participation by Congress, 
which is constitutionally vested with plenary powers over territorial matters, would add 
significant momentum in bringing this matter to closure. Congress might want to consider using 
June 20, 1998 -- the centennial of the raising of the American flag on Guam — as a deadline to 
complete work on a substitute Guam Commonwealth bill. This would be a powerful statement 
that America remains committed to supporting and respecting the people of Guam and their 
aspirations for greater self-government within the Federal framework. 

A second alternative, which may, but does not necessarily have to be, exclusive of the 
first, would be to pursue Federal policy changes that Guam has proposed which are supportable 
by the Administration, many of which are not mherent in the definition of the island’s 
constitutional status. We could do this through discrete and separate legislation, perhaps having 
individual bills for each issue considered. To a certain extent, Guam has already embarked on 
this approach on its own - it has recently achieved Federal policy changes in the disposition of 
certain Federal excess lands on the island, the integration of Guam into the nation’s domestic rate 
setting structure, and the cover-over of fisheries management fees to the island. The 
Administration is willing to support and proactively engage Guam and Congress in the 
development of separate bills that would address issues such as the application of particular 
Federal immigration, labor, transportation, trade and tax policies to the island. 

The Administration would be willing to pursue either of these alternatives. Thank you for 
this opportunity to testify. I will gladly answer any questions that you may have. 
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Exhibit A 


Summary of Adminijtration Comments On 
Guam Commonwealth Draft Act, H.R. 100 
October 29, 1997 

PREAMBLE 

Summary of Provision- The preamble describes the motives of "the people of the United States" 
in embracing the establishment of the Commonwealth, making reference to U.S. “obligations” 
under the Treaty of Paris, the UN Charier, and the principle of self-determination. It also 
describes the motives of "the people of Guam," who seek greater self-government "in concert" 
with the U.S. 

Current Position. The Administration would support this provision if it were revised to 
replace the word “obligations” with the phrase “purposes and principles” of the UN 
Charter and Treaty of Paris, qualify the term “self-determmation” to mean as provided in 
the Guam Commonwealth Act and specify that the Commonwealth would be within the 
American political system. 


TITLE I - POLITICAL RELATIONSHIP 
Section 101(a) - Creation of Commonwealth Government 

Summary of Pttivision, Creates the Commonwealth of Guam and identifies the supreme laws of 
the island. 

Cun:6nt.Easitwn- The Administration would support this provision if modified by 
language to clarify that the Commonwealth of Guam will remain "under the sovereignty 
of the United States". 

/ 

Section 101(b) - Self-Government and Guam Constitution 

Summary of Provision. Guam shall have "full" self-government and be able to adopt a 
Constitution that would have to be consistent with the sovereignty of the U.S., provide for a 
republican form of government, provide for 3 branches of government, and contain a bill of 
rights. 

Current Position. The Administration would support this provision if it were modified to 
include Congressional approval of the Commonwealth Constitution, based on prior 
precedent, and the need to insure Guam's compliance with the elements requit^ to be 
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included in the Constitution pursuant to Section 101(b). As to the modifier "full" for 
self-government, we object because the term creates ambiguity, particularly when other 
modifiers of the term elsewhere in the legislation differ. Our concern is based on prior 
experience, which suggests that omission of the term "full" could be used in later 
litigation to diminish the authority of the United States We also would recommend 
deleting reference to the Commonwealth Act, since it would be covered by the reference 
to “laws of the United States” and deleting reference to the Guam Constitution, as it 
seems more appropriate for the Guam Constitution (when adopted) to define its place in 
relation to other Commonwealth laws. 


Section 101(c) Commonwealth Power to Sue and Be Sued 

Summary of Provision . The Government of the Commonwealth shall have the power to sue in 
its own name and be sued for breach of contract and tort. 

Current Position. The Administration would support this provision if modified to add the 
words "evidenced by enacted law." 


Section 101(d) Public Education System/Inherent Powers 

Summary of Provision . Refers to the Commonwealth's power to establish, maintain and operate 
a public educational system. 

Current Position . The Administration does not object. 


Section 102. Chamorro Self-Determination and U.S. Citizenship. 

Subsection 102(a) - Chamorro Self-Determination. 

Summary of Provision . Congress recognizes the inalienable right of self-determination by 
indigenous Chamorros, who are defined as those bom on Guam before August 1, 1950, and their 
descendants. The act of self-determination shall be provided in Guam's Constitution. 

Current Position . The Special Representative has preliminarily proposed to revise this 
provision to state that “Congress hereby requests the Chamorros provide an expression of 
their desire for the Commonwealth of Guam’s future political status.” This language 
sought to clarify that the “expression of desire” to be taken by Chamorros would be non- 
binding and non-goveramental in nature. Nevertheless, there remain concerns in the 
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Administration that the provision may be implemented in a manner that violates the 
protection of voting rights under the Fifteenth Amendment and the doctrine of equal 
protection pursuant to the Due Process Clause of the Fifth Amendment and the Equal 
Protection Clause of the Fourteenth Amendment. Any expression of political desire by 
the Chamorro people must be without any sponsorship by either the Federal government 
or the Commonwealth government and not under auspices of either government. 

Section 102(b). Voting to Ratify Commonwealth. 

Summary of Provision. The subsection provides that "notwithstanding the provisions of 
section 102(a), no qualified voter will be deprived of the right to participate in a local referendum 
to ratify the Commonwealth Act. 

Current Ppsition. There are concerns because this subsection references section 102(a) 
and implies an endorsement of the Chamorro-only vote. An amendment to section 
102(a) Chamorro Self-Determination, as recommended above, would remove Federal 
concerns regarding section 102(b). 


Section 102(c) Federal Programs For Chamorros 

Summary of Provision. Requires new Federally-funded programs and authorizes the 
Commonwealth to promote programs targeted toward the enhancement of economic, social and 
educational opportunities for Chamorros and to protect their language and culture. 

Current Position. The responsibility imposed upon the United States should not be 
mandatory. Furthermore, under Adarand Constniction v. Pena. 515 U.S. 200 (1995), any 
benefit provided exclusively to the Chamorro people would likely be subject to strict 
scrutiny under the Equal Protection Clause of the Fourteenth Amendment and the Due 
Process Clause of the Fifth Amendment, and thus would need to be narrowly tailored to 
serve a compelling government interest. Finally, any new training programs should be 
coordinated with existing workforce development programs. 


Section 102(d) Continued Eligibiiity Under Existing Programs 

Summary of Provision. Provides that new programs under 102(c) will not affect eligibility of all 
minorities under existing programs. 

Current Position . The Administration supports this provision. 
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Section 102(e) No Impairment of U.S. Citizenship Rights 

Summary of Provision . Confirms that the Act and the Constitution of Guam do not impair U.S. 
citizenship or the rights of legally admitted permanent residents. 

Current Position . This subsection can be eliminated as unnecessary. 

Section 102(1) Chamorro Land Trust 

Summary of Provision . Requires the Government of Guam to establish a Chamorro Land Trust 
for the benefit of indigenous Chamorros, comprised of lands returned to Guam by the U.S. 
Authorizes return or lease of lands to original owners. 

Current Position . There are strong concerns that this subsection may be race-based and 
subject to constitutional infirmity based on the AHaranH and Cmson decisions of the 
Supreme Court. Section 102(f) is also inconsistent with the Administration position on 
Section 4, of S.210, the proposed Guam Excess Lands Act. 


Section 102(g) Residency Requirements 

Summary of Provision . Provides that the Commonwealth Constitution shall establish reasonable 
residency requirements for voting and elective office. 

Current Position . The Administration would support this provision if it is amended to 
specify “bona fide” residency and not permit durational requirements which could be 
longer than the Supreme Court has found to be the maximum permitted by the 
Constitution. 

Section 103. Mutual Consent 

Summary of Provision . Provides that the United States will not modify the Guam 
Commonwealth Act unless it has the consent of the Government of the Commonwealth of Guam. 
(There is also a "mutual consent" principle in Section 202). 


Current Position . The first Special Representative attempted to strike a compromise by 
proposing that Guam and Congress agree to mutual consent “to the extent constitutionally 
permissible.” The Administration, however, has strong reservations regarding this 
proposal because of the firm legal conviction that a mutual consent statute cannot 
preclude the plenary constitutional authority of Congress to enact laws regarding a United 
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States temtory. Therefore, it is our considered view that the proposed mutual consent 
language cannot preclude a future Congress from unilaterally modifying or repealing the 
Guam Commonwealth Act. Hence, we are concerned that inclusion of the recommended 
provision — even with the “to the extent constitutionally permissible” proviso — risks 
misleading the people of Guam and others regarding the legal force of the Federal 
commitment not to modify the Guam Commonwealth Act without the consent of the 
people of Guam. For this reason, if the proposal is to be used, it is essential that it be 
made clear to all concerned that the provision is not enforceable. In any event, the 
Administration is siqjportive of a statement that the Federal government is committed, as 
a matter of sound policy and principle, not to alter Guam’s Commonwealth status without 
the consent of the people of Guam. Finally, any mutual consent policy should not go 
beyond provisions that establish the basic political relationship between Guam and the 
United States and should not reach ancillary matters (e g. tax) that the Federal 
government should be free to alter. 


TITLE n - APPLICABILITY OF FEDERAL LAW 
Section 201. Applicability of the United States Constitution. 

Summary of Provision . In addition to particular provisions of the U.S. Constitution that already 
apply to Guam, Section 201 provides for the application to the Commonwealth of additional 
Constitutional provisions: Article IV, section 2, clause 2; Article IV, section 4; the Tenth 
Amendment; and the first sentence of the Fourteenth Amendment. 

Current Position. The Administration would support this provision with amendments to 
specifically set forth all provisions of the Constitution that will apply in Guam after 
enactment of the Commonwealth Act, including reference to the territorial clause, but 
deletion of references to the Tenth Amendment and to the first sentence of the 1 4th 
Amendment. As a non-state area under the sovereignty of the United States, Guam, even 
as a Commonwealth, would remain subject to the Tenitory Clause of the Constitution 
(Article IV, Section 3, Clause 2) and thus subject to the plenary legislative power of 
Congress. Any attempt to extend the Tenth Amendment to Guam would thus not be 
consistent with the Territory Clause. 

Section 202. Effect of Federal Law (Mutual Consent) 

Summary of Provision . The section provides that no Federal law, rule, or regulation passed after 
the date of enactment will apply to Guam unless Guam consents. 

Current Position . The Administration recommends deletion of this provision because it is 
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inconsistent with United States sovereignty over Guam and also contrary to Congress’s 
plenary powers over territories under the Territorial Clause. There are also a number of 
administrative and jurisdictional concerns regarding the possibility that two sets of 
potentially conflicting federal standards would need to be enforced; one for Guam and 
one for the test of the United States if Guam objected to policies uniformly applied 
elsewhere. 


Section 203. Joint Commission. 

Summary of Provision . Four Guam and three federal officials would form a commission, funded 
by the U.S., to conduct regular consultations and negotiations with U.S. on all matters affecting 
the relationship between Guam and the U.S.; to recommend modification of federal laws; and 
(via last sentence of Sec. 1 002) to declare federal property excess. 

Current Position : The Special Representative had proposed a Joint Commission under 
Federal control comprised of 3 federal officials and 2 Guam officials which would have 
three functions: (i) be a forum for regular consultations between the U.S. and Guam; (ii) 
be an advisory body to recommend modifications in the application of selected federal 
laws to Guam; and (iii) be a decision-making body in determining the application of 
selected federal regulations to Guam. 

While the Administration supports the concept of providing Guamanian officials with a 
formal mechanism to advise and consider Federal laws and policies regarding Guam, the 
structure and function of the Joint Commission raises constitutional concerns. In 
addition, the Administration objects, as a matter of policy, to granting the Commission 
ultimate decision-making authority to suspend or modify federal policies, whether by 
stamte or regulation, to Guam. Furthermore, a grant of authority to suspend any or all 
federal regulations is not a technical or trivial matter. The proposal provides the Joint 
Commission with review power over all manner of federal rules and regulations, even 
where the subject matter of such regulations is not within the substantive expertise of the 
members of the Joint Commission. This provision would effectively allow the Joint 
Commission — made up of only a handful of U.S. officials and Guamanian officials - to 
supplant the knowledge and expertise of entire agencies on particular issues. 

The Admirristration believes that various agencies with knowledge and expertise on a 
particular subject, after proper consultation and advisement by the Joint Commission, 
should continue to be vested with ultimate authority to enact and apply Federal 
regulations to Guam. The Adrrrinistration does not object to a consultative forum 
between Guam and the Federal government and would support the creation of a 
Conunission in which Guam would have input and representation and which could 
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provide recommendations to Federal agencies regarding the application of Federal 
policies to Guam. Such a Commission should include representation for the Federal 
agency or agencies with jurisdiction over the issues being addressed. If such a 
Commission were created with Guam members and U.S. members, we recommend that 
each government bear the expense of the Commission’s work through a mutually 
agreeable cost-share agreement. 


Section 204. Delegation of Authority. 

S ummary of Prov i sion : Congress would authorize the President or his designee to to 

Governor of Guam total or partial performance of functions now vested in administrative 
agencies in the Federal Government. 

Current Positinn: We recommend that the proposed provision clarify that, if the 
President elects to delegate authority to the Governor of Guam, the Governor of Guam 
would not thereby become a federal official. Rather, he would remain a Guamanian 
official and thus need not be appointed in conformity with the Appointments Clause. In 
implementing such a designation, there are concerns regarding the application of Federal 
conflict of interest statutes to Guamanian officials. 


TITLE ni - FOREIGN AFFAIRS AND DEFENSE 
Section 301. U.S. Authority for Foreign Affairs and Defense. 

Summary of Pro v i s i on - The U.S. would have responsibility and authority for foreign affairs and 
defense that affect the Commonwealth of Guam. 

Current Position. The Administration would support this provision if the word 
“complete" is inserted before “responsibility.” The Administration believes that defense 
and foreign affairs authority is constitutionally lodged in the Federal government and that 
in the international arena a country must speak with one voice. The CNMI 
Commonwealth Covenant states that the U.S. has “complete responsibility and authority” 
for these functions. If the word is omitted in Guam's provision, which is otherwise the 
same as the CNMl's, the implication could arise that a lessening or limitation of U.S. 
defense and foreign affairs authority was intended. This should be avoided by the 
addition of the word "complete" before "responsibility" in the first line of the revised 
provision. 
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Section 302. Consultation with Guam. 

Summary of Provision . Subsection (a): The U.S. will consult with Guam before signing treaties 
or agreements which affect Guam; (b) no military security zones or foreign military personnel on 
the island without Guam’s approval (except in case of war) and no new U.S, bases without 
consultation with Guam; (c) no increases/decteases in DOD activities without consultation with 
Guam. 


Current Position . The appropriate Federal agencies, primarily State and Defense, usually 
consult with Guam officials, consistent with national security interests, before taking 
actions that could impact the island. But some consultations and certainly the approval 
requirements which Guam seeks would seriously hamper the U.S. ability to respond to 
international crises. As drafted, subsection (a) is overly broad and not consistent with the 
constitutional scheme for Federal responsibility over foreign affairs. In regard to foreign 
affairs consultations, several concerns were raised: (a) in view of the hundreds of 
international agreements that the Executive Branch concludes each year, a requirement 
for “prior consultations” with Guam would cripple the ability of the U.S. to negotiate 
timely and effective international agreements; (b) since the Constitution gives the 
President the sole authority to negotiate treaties and sole power to make Executive 
Agreements, it follows that Congress lacks the authority to compel the Executive Branch 
to consult with Guam. Consequently, in lieu of a “prior consultation” requirement, 
language is recommended that would provide sympathetic U.S, consideration of Guam’s 
views on international matters directly affecting Guam and provide opportunities for 
effective presentation of such views to an extent comparable.to opportunities provided to 
any other Commonwealth, territory or possession. (Similar to Section 904(a) of the 
CNMI Covenant.) In regard to defense consultations, the U.S. cannot agree to the 
"security zone" and "foreign personnel" prowsions requiring Guam’s approval, but is 
willing to agree to required consultatiort, consistent with national security, with Guam on 
the foreign personnel issue. In this regard, it is recommended that such consultations not 
be applicable in time of war or national emergency, and be further limited to 
consultations regarding the stationing of foreign military persotmel, the establishing of 
military bases and the significant increase or decrease of U.S. military personnel on 
Guam. 

Section 303. U.S. Consular and Trade Offices: 

Summary of Provision : 303(a)(1) The U.S. will help Guam set up offices in U.S. and abroad; 

303(a)(2) U.S. will help Guam become a member of or participant in regional and other 

international organizations (including South Pacific Forum and Asian Development Bank). 

Guam shall be free to accept financial and technical assistance from these organizations, enter 
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agreements with membeis of these groups and other sovereign states, relating to trade and tax 
questions; 303(b) U.S. will obtain fiom foreign countries favorable treatment for exports fiom 
Guam. 


Current Position- Section 303 (aXl): Consular offices would not be needed if the Federal 
Government can reach a compromise agreement on the immigration provision that leaves 
control and authority with the U.S.. The U.S. was ready to assist Guam to set up offices 
abroad to promote tourism, economic, and cultural interests. These target areas should be 
specified in the provision. The Administration position recognizes that Guam can enter 
certain types of agreements of a non-govemmental or commercial character or which do 
not entail the creation of binding rights or obligations but merely set forth agreed 
understandings or procedures. 

Section 303(aX2); While the U.S. will continue to assist Guam in joining regional 
organizations for which Guam is qualified, the U.S. cannot force organizations whose 
rules limit membership to sovereign states to accept Guam. The rules of the South 
Pacific Forum and Asian Development Bank - of which Guam wishes to be a member - 
currently restrict membership to nations that are responsible for their foreign affairs. The 
U.S. supports Guam's participation in appropriate international groups, and will consider 
requests on a case-by-case basis. The federal position recognizes that Guam can enter 
certain types of international agreements of a non-govemmental, commercial, or cultural 
character. But a grant of independent authority to Guam to conclude tax and trade 
treaties with sovereign states is incompatible with the Constitutional authority of the 
federal government, and could create confusion as to the U.S. guaranteeing that its 
constituent parts comply with U.S. treaty obligations. 

Section 303(b): The Administration would support the provision if it is amended to 
provide that the U.S. will, as appropriate, help Guam gain favorable treatment for its 
exports ftom foreign states under various trade preference programs on a case-by-case 
basis. 


Section 304. Nuclear, Chemical, and Other Toxic Wastes. 

Summary of Provision, (a) U.S. shall not use Guam land or surrounding water for storage or 
dumping of nuclear waste; (b) U.S. shall make safe for human habitation all DOD chemiceil 
waste dump sites on Guam and shall not store hazardous chemicals on Guam or in its 
surrounding waters; (c) U.S. shall compensate, as the District Court of Guam decides, anyone 
injured by nuclear, chemical, or other hazardous material stored, used, or disposed of by U.S. 
agencies on Guam or in its waters. 
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riiiTCiit Position. The objectives of this section are largely achievable through the 
application of existing U.S. statutory and regulatory requirements as well as international 
agreements the U.S. has concluded. There are objections to the language of the original 
provision because it is ambiguous, contradictory, unspecific, and generally does not 
conform to existing environmental standards constrained in laws such as CERCLA and 
RCRA. The term “clean up,” for example, is undefined and should refer to the authority 
under which the cleanup will take place. There are also particular concerns regarding the 
uncertain effect of this broad language on the management of radioactive material on 
naval vessels and on the temporary storage of routinely generated radioactive wastes at 
hospitals from medical procedures using radio pharmaceuticals. Finally, the Federal Tort 
Claims Act provides adequate protection. Thus, the Administration recommends deletion 
of this section. 


TITLE IV - COURTS 

•lote: The Administration is presenting a position on H.R. 2370, the "Guam Judicial 
Empowerment Act of 1997. " Among other things, H.R. 2370 would amend the Organic Act of 
Guam by establishing the local court system of Guam, including the local appellate court known 
as the Supreme Court of Guam, as a co-equal branch of the Government of Guam and permitting 
the election or appointment of the Attorney General of Guam. The Administration has no 
objection to H. R. 23 70, if it is modified as proposed by the Administration 's testimony. 

Section 401. Judicial Relationship of Guam to the U.S. 

Summary of Provision Judicial relations between Guam courts and U.S. courts with respect to 
appeals, certiorari, removal of causes, the issuance of writs of habeas corpus, and other matters 
and proceedings shall be governed by U.S. laws establishing the relationship between Federal 
courts and State courts. 


Current Position . The Administration would support this provision if decisions of the 
highest court of Guam are reviewed by the Ninth Circuit Court of Appeals for a specific 
period of time, as in current law; however, the Administration would support reducing the 
currently authorized 15 year review period to a shorter period. 

Section 402. Jurisdiction of the District Court. 

Summary of Provision . Guam's District Court shall have the jurisdiction of a district court of the 
United States, including, but not limited to, the diversity jurisdiction provided for in section 1 332 
of title 28, United States Code, and that of a bankruptcy court of the United States. 
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Cumnt Posilipn- The Administration supports this provision, if amended to delete 
subsection (a), which "continued" the District Court, and further modified to add "and 
any additional special jurisdiction given it by Congress." The reason for this is that it 
might become necessary or desirable, to confer on the Guam District Court jurisdiction 
over claims against the U.S. that arise exclusively on Guam - e.g. claims stemming from 
federal land acquisition on Guam after World War 11. 


Section 403. Applicable District Court Rules. 

Summary gf ProviSlgn- Federal rules of practice and procedure are applicable to the Guam 
District Court. 

Currem Position- The Administration would support this provision if it is clarified that 
there are provisions of the Federal Rules where designation of the U.S. Attorney may 
need to be retained, even if the action concerns local Guam law - e.g. Rule 4(1) regarding 
service on the U.S. Attorney in cases where the United States is a defendant. 


Section 404. District Court Judge, U.S. Attorney, Marshal. 

Summary of Provision, The President shall appoint a judge for District Court of Guam for a 10- 
year term, as well as the U.S. Attorney and U.S. Marshal. 

Current Position- The Administration would support this provision, with minor updating 
of references. 


TITLE V- TRADE 

Section 501. Guam-United States Free Trade Area 

Summary of Provision. Guam remains outside U.S. customs territory and proposes the creation 
of a free trade area with the United States in which all "products of Guam would enter the U.S. 
customs temtory duty and quota free. The bill define "product of Guam" as articles containing at 
least 30 percent value added in Guam. The U.S. would not impose any duties or quotas or other 
restrictions on products of Guam or treat them as originating in any other country. The Governor 
of Guam only would certify what constituted a product of Guam for purposes of export to U.S. 
customs territory. 

Current Position: With the subsequent passage of North American Free Trade Agreement, 
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Guam informally proposed amendments to Section 501 which sought to update the 
provision and achieve the following objectives; (a) Guam wants to control 
imports/exports restrictions vis-a-vis foreign countries; (b) Guam wants to be treated as 
if it is a state and part of the U.S. customs territory through a reciprocal free trade 
arrangement; (c) Guam wanted trade laws that would encourage the development and 
diversification of its economy, which would be also beneficial for the U.S. by reducing 
the amount of federtd subsidies to Guam; and (d) Guam wanted certainty in the 
application of trade laws, due to past experiences with sudden amendments to Headnote 
3(a) that undermined Guam's watch and sweater industries. The Administration supports 
the continuance of Guam remaining outside the U.S. customs territory. We are reviewing 
and considering these trade proposals further with Guam. 


TITLE VI - TAXATION 


Section 601. Mirror Image Tax. 

Summary of Provision. The bill would permit Guam to enact a local income tax to replace the 
income tax provisions of the Internal Revenue Code (IRC) of 1986 which serves as a "mirror 
image" income tax on Guam. 

Current Position : Under the authority of the 1986 Tax Reform Act, an implementation 
agreement was negotiated and signed in 1989, but its effective date was postponed. The 
principal reason for the postponement was to coordinate the agreement with the larger 
Commonwealth Act legislation. Representatives of Guam have met with Treasury 
Department representatives to develop acceptable tax delinkage provisions and a revised 
implementation agreement. At the present time, the result of those negotiations, a set of 
draft legislative provisions that would supersede all of Title VI, is under review at the 
Treasury Department. 


TITLE VII - IMMIGRATION 
Section 701. Guam Immigration Authority. 

SiitnTTiarv of Provision . This section states that the recent influx of substantial numbers of 
immigrants from Asia and the Pacific has severely strained Guam's infrastructure. In order to 
limit the number of immigrants to Guam, Congress grants the Commonwealth of Guam the 
authority to control entry of all aliens into the island. Federal immigration law will apply for a 2- 
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year transition period after Commonwealth is enacted. Thereafter, locally-enacted immigration 
laws will apply. Among other things, local authority over immigration shall not impair the ftee 
movement of U.S. citizens between Guam and the U.S., shall not include naturalization of aliens 
for U.S. citizenship, and shall not make Guam a port of entry into the U.S. for permanent resident 
aliens for purposes of calculating duration of physical presence in U.S. prior to naturalization. 

riin-ent Position The Administration is sensitive to Guam’s legitimate concerns 
regarding the impact of uncontrolled immigration to Guam on the island’s infifastrocture 
and the necessity to attract adequate numbers of workers to fill vacancies in Guam’s 
growing economy. In trying to balance Guam’s desire for local immigration control with 
Federal concerns regarding the possible duplication of labor and immigration problems 
occurring in the CNMI, the Special Representative made a preliminary proposal as 
follows; 


The United States would transfer control to the local government after an 
apjxopriate transition period during which adequate safeguards are developed and 
instituted to protect immigrants and to enforce applicable labor and immigration 
laws. Before any transition liom federal to local control can be considered, the 
U.S. Attorney General must review and approve: (a) a draft Guam immigration 
code passed by the local legislature and approved by the Governor of Guam; (b) a 
detailed progtam for ensuring effective enforcement of immigiation and related 
labor laws; and (c) a reasonable time frame for implementing such plan. 
Furthermore, the Guam immigration plan would need to be consistent with all 
existing international obligations of tiie United States. There would also be 
specific content requirements for the draft Guam immigration code and a process 
by which the Attorney General approves, disapproves, modifies or revokes local 
immigration authority. 

Although it recognizes Guam’s unique geographic, economic, cultural and historical 
situation, the Administration does not support either the original provision or the Special 
Representative’s proposal for the following reasons: (a) an area like Guam would lack 
the basic infrastructure and intelligence infoimatiqn to ensure adequate enforcement of 
immigration laws consistent with the interests of the United States; (b) granting Guam 
control over immigration could have serious security implications; (e) ceding control 
could create potential conflicts with the United State’s international obligations 
regarding, among other things, treatment of refugees, nonrefoulement, and migration of 
professionals under the General Agreement on Trade and Services and the North 
American Free Trade Agreement; (d) Guam’s stated intention to use temporary unskilled 
workers to fill permanent jobs runs contrary to longstanding U.S. immigration policies 
and national values regarding the use of permanent and enfranchised workers for 
permanent positions; and (e) granting Guam immigration control would set an unwise 
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precedent for other U.S. insular areas and runs contrary to the current Adnunistration 
policy of establishing a Federal inunigration fiamework for the CNMI. 

Nevertheless, the Administration is sensitive to Guam’s legitimate concerns regarding the 
impact of uncontrolled immigration and the potential shortage of labor on the island. The 
Administration is prepared to discuss with Guam ways to address these concerns within 
the context of the existing Federal immigration framework. Specifically, the 
Administration is wrilling to discuss with Guam a proposal under wtiich the United States 
would limit the number of persons who may be admitted initially as lawful permanent 
residents on the basis of an aRtroved frunily-sponsored immigrant visa preference 
petition at any Port of Entry in Guam. Under this proposal, the INS, upon the request of 
the Governor of Guam and after consultation with the appropriate Federal agencies, could 
adjust this number annually. With respect to the issue of labor shortages, the 
Administration is willing to consider a proposal under which the United States 
Government vrould set aside a limited number of unused employment-based immigrant 
visa numbers which could be used to fill permanent positions in Guam requiring 
unskilled woikers. The Administration adheres to the position, however, that temporary 
workers should not be allowed to fill positions that are permanent in nature. 


Section 702. Gnam-Onty Visa. 

Summary of Provision. Secticm would authorize U.S. consular officials to issue iton-immigrant 
visas for travel only to Guam to encourage foreign investment and tourism. 

riirmnt Position. The existing Guam Visa Waiver Program addresses the touiist 
promotion aspect of this provision. It waives the visa requirement for visitors from 
selected countries coming solely to Guam for a period not exceeding IS days for business 
or pleasure. Countries that have qualified for fids program include: Australia, Brunei, 
Oarussalm, Burma, Indonesia, I^an, b/bkysia, Nauru, New Zealand, P^Hia New 
Guinea, the Republic of Korea, Singapore, the Solomon Islands, the United Kingdom, 
Vanuatu, Western Samoa and Taiwan. With respect to the foreign investment aspect of 
Section 702, the Administration is witlii^ to discuss syith Guam the develofnnent of a 
provision that would allow foreign investors to comd to Guam direct and develop 
businesses in which they have invested a substantial amount of capital. 
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TITLE Vin- LABOR 
Section 801. Federal Employment 

Summary of Provision . Provides a preference in Federal employment in Guam to residents of 
Guam possessing requisite standards of age, health, character, education, knowledge and 
experience. 


Current Position . The Administration would support if the provision is modified as 
follows: (a) that the preference applies only to new Federal employees hired in Guam 
(not transfers of existing federal employees from off-island); (b) that the term 
"qualifications” is substituted for "age" and other standards because of Federal 
prohibition on age discrimination; (c) that Federal anti-discrimination laws in 
employment continue to apply in Guam; (d) that the preference for veterans and spouses 
of military personnel continues to apply and takes priority over the preference to residents 
of Guam provided for in the section; and (e) a subsection is added providing a remedy in 
Federal court for persons claiming to be aggrieved. 


Section 802. Guam Labor Laws. 

Summary of Provision . Authorizes the Guam Commonwealth Government to enact and enforce 
labor laws to replace existing Federal labor laws. All applicable Federal laws which regulate 
employment on Guam will remain in effect until replaced by local laws. 

Current Position . In discussions with the Special Representative, Guam indicated its 
willingness to go forward with a previous informal agreement. (1993 Task Force Report, 
Attachment 26). Because of this and his belief that the prior agreement adequately 
safeguarded Federal interests, the Special Representative proposed for Administration 
approval the agreement outlined in the 1993 Task Force Report. In regard to the 
problems occurring in the CNMI, the Special Representative indicated that each insular 
area should be considered on its own merits and that the labor problems in the CNMI 
should be seen from the perspective of avoiding similar problems in Guam by 
formulating and enforcing adequate safeguards, rather than denying Guam the 
opportunity to enact its own labor policies. There are, however, strong Federal objections 
to this proposal, including: (a) that the proposal constitutes an inappropriate, over broad 
delegation of authority to the Secretary of Labor and heads of other Federal Departments 
and agencies; (b) the term “laws regulating employment” has never been adequately 
defined or delimited, and could potentially apply to over 180 Federal labor laws 
governing such areas as child labor, minimum wages, welfare benefit plans, occupational 
safety and health, mine safety and health, prevailing wages, civil rights, unemployment 
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msurance, workers’ compensation and iabor-maoagemcnt standards, which are 
administeicd by the Department of Labor as well as other agencies such as the National 
Labor Relations Board and the Equal Employment Opportunity Commission; (c) there is 
potential ambiguity and overlap between the proposal and the functions of the Joint 
Commission discussed in Section 203; (d) the indeterminate scope and breadth of the 
proposal introduces great potendai for confusion and litigation; (e) Gmun’s adherence to 
labor standards should also meet intemadonal labor standards that the U.S. has espoused 
and not affect U.S. responsibility in the conduct of foreign affairs. The Administration 
nevertheless remains willing to consider the application or enforcement of particular 
Federal laws specifically identified by Guam on a statute-by-statute basis. 


TITLE K - TRANSPORTATION AND TELECOMMUNICATIONS 


Section 901. Maritime Shipping (Jones Act). 

.Summary of Provisitm. This section would dlow (1) the use of cmtain forei^i-built vessels in 
Guam's waters and in the EEZ surrounding Guam; (2) a limited exemption for Guam fiom the 
Jones Act for shipping fish; (3) a periodic review of Federal coastwise laws in order to determine 
the desirability of continuing their applicatitm to Guam based solely on whether they are in 
Guam’s ecoimmic interests md a requirement that the Federal government ensure adequate 
service to Guam as long as these laws apply. 

Current Position . The Administrmion opposes this section. 


Sectten 902(a). Airlines. 

Summary o f Provision . Authorizes the Governor of Guam to sponsor any qualified air carrier to 
serve Guam. Exempts Guam fiom all bilateial treaties between the U.S. and foreign countries 
with regard to scheduling, technical specifications of aircraft and charter passenger Si^ts to or 
fiom Guam that originate in foreign countries. 

Current Position . The Administratitm would support a provisian to increase Guam's role 
in the process of determining air service that directly impacts the island, but otherwise 
does itot support this provision. 
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Section 902(b). Essential Air Service. 

Summary of Provision . Continues Guam as an "eligible point" for essential air service. 

Current Position . The Administration supports this provision with recommendations to 
conform the language to a recent recodification of title 49, United States Code: (a) the 
term “eligible point” should changed to read “eligible place”; and (b) the public law 
citation should changed to 49 U.S.C. 41731. 


Section 902(c). Domestic Air Routes. 

Summary of Provision . Requires domestic air carriers to obtain the concurrence of the Governor 
of Guam on applications for new, additional, or changed routes to Guam, in addition to 
complying with any other Federal requirement. 

Current Position . The Administration would support this provision if amended to require 
prior notice, rather than concurrence. 


Section 903. Telecommunications. 

Summary of Provision . Defines Guam as a "domestic" point for purposes of setting 
telecommunication rates by the Federal Communications Commission. 

Current Position . Section 903 has been superseded. Through administrative procedures 
before the FCC, Guam has been incorporated into the North American Numbering Plan 
effective July 1997 and into domestic rate integration effective August 1997. 


TITLE X - LAND, NATURAL RESOURCES AND UTILITIES 


Section 1001(a) Eminent Domain Power By Guam. 

Summary of Provision . Commonwealth Government shall have power of eminent domain over 
all property within Commonwealth consistent with Guam Constitution. 

Current Position . The Administration would support this provision if amended to clarify 
that Guam's eminent domain power should not extend to federal landholding in Guam. 
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Section 1001(b) Control over Exclusive Economic Zone (EEZ). 

Summary nf Provision . Confers on Commonwealth Government jurisdiction over all resources 
in the 200-mile EEZ, including rights to deteimine the conditions and terms of pollution control, 
marine scientific research, management, exploration and exploitation. 

riiirent Position . The Administration would support a principle to enable Guam to 
benefit economically fiom the exploitation of the EEZ, but it has serious concerns about 
giving Guam the general authority to enact, administer and enforce its own laws within 
die EEZ. There are numerous federal laws and regulations as well as international 
treaties and agreements that apply to all domestic EEZ's, and that often require a uniform 
or coordinated approach. Section 1001(b) would create insurmountable problems of 
coordination, enforcement and regulation by federal agencies currendy charged with 
management of the EEZ. There is also concern that the confiision stemming fi-om 
inconsistencies between Guam laws and federaiyintemational provisions would weaken 
the present regulatory structure. Finally, there is concern that the provision has no 
mechanism to ensure that Guam laws would be consistent with existing 
federal/intemational laws. Nevertheless, Guam and the Federal government have had a 
successful working partnership in the fisheries management of the EEZ in cooperation 
with and under the auspices and structure of the Western Pacific Regional Fishery 
Management Council. Guam already has the authority to develop its own EEZ 
management and conservation regime with respect to its vessels, consistent with federal 
law. In addition, the Administration sought and, on October 1 1 , 1996, obtained 
amendments to the Magnuson-Stevens Fishery Conservation Act. This granted 
authorization to cover over revenues collected for foreign fishing under Pacific Insular 
Area fishery agreements. Federal Jurisdiction is expressly asserted over the U.S. EEZ 
surrounding Guam. 

Sections 1001(c) and (d) Federal Eminent Domain Power 

Summary of Provision . Section 1001(c) states that during times of peace, the only way the 
federal goverrunent can acquire land on Guam is by voluntary means through negotiation with 
landowners. Acquisitions would occur only after authorized by Congress and if appropriated 
funds are available. Section 1001(d) states that during times of war, federal eminent domain 
power can be exercised, but only in compliance with the applicable provisions of U.S. and Guam 
Constitutions and laws. 

riiiTpnt Position . The Administration supports federal land acquisitions by voluntary 
means unless it becomes impracticable, in which case the U.S. would use its errunent 
domain powers to further national interests, whether or not there is a formal declaration 
of war. 
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SectioD 1001(e), (f) and 1002. Return of Excess Federal Land. 

Sununarv of Provision. Section 1001(e) exempts Guam from the application of any Federal 
regulations pertaining to the transfer of excess lands and authorizes the transfer of future excess 
lands to Guam without conditions, limitations or reversion clauses. Section 1001(f) lifts all 
restrictions imposed on excess lands previously transferred to Guam. Section 1002 mandates 
that all federal lands on Guam ''not necessary for direct and continuous operational, logistical, or 
security use" shall be transferred as excess real property to the Commonwealth Government. 
Such lands would be transferred at no cost to Guam, or at the fair market value of such lands 
when originally acquired by the federal government. Final determination as to what federal 
lands are excess shall be made by the Joint Cottunission (a body consisting of federal and Guam 
representatives, the majority of whom represent Guam interests -- see Section 203). 

Current Position . The Administration is presenting a position on the disposition of federal 
excess lands in Guam in regard to section 4 of S.2 1 0. The Administration is supportive 
of giving the Government of Guam a “right of first refusal” to obtain Federal lands 
declared excess in Guam, subject to certain conditions that are outlined in the 
Administration’s position on section 4 of S.210. To the extent that the Administration’s 
proposal is adopted and enacted by Congress, it has been understood by the Federal 
government and acknowledged by Guam that such excess land proposal would substitute 
for any provision in the Guam Commonwe^th Draft Act, H.R. 1 00, which covers the 
same, similar or overlapping subject matter. 


Section 1003. Access to Federal Property. 

Summary of Provision , (a) Recreational, historical and archaeological sites on federal property 
shall be open to public use so long as military security is not compromised, (b) Except as 
prevented by military security requirements, easements for public access through federal 
property shall be granted to Guam when such easements co^itute the only practicable means 
access. (c)The Joint Coitunission shall determine which recreational facilities and what 
easements over Federal property should be available to the public. 

Current Position . We carmot support vesting exclusive authority in a Joint Commission 
controlled by Guam representatives to make decisions regarding access to federal 
property because: (a) there is no mechanism to prevent the Commission from ignoring a 
base commander's stated needs for military security, safety and operational requirements; 
and (b) determination of public easements and access on federal property can only be 
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exercised by U.S. officials appointed pursuant to the Appointments Clause of the 
Constitution. Section 1003 generally presents an unworkable and undue interference on 
military operations, base security, and military obligations under historic and 
archaeological preservation laws. Furthermore, the subject matter of Section 1003(b), 
granting access through property subject to military or Federal civil authority, is the 
subject of current litigation for which the United States is seeking a mutually sads&ctory 
resolution. 


Section 1004. Transfer of Federal Utilities to Gnam. 

Summary of Provision. Within 90 days of the passage of the Commonwealth Act, all right, title 
and interest to federally-owned utilities would be transferred to the Corrunonwealth Goverrunent, 
except those part of the systems used solely for federal purposes. 

Current Position. The Administration would support this provision if it were amended to 
provide that the transfer of federal water, power and sewer utilities would be made 
subject to the terms of separate agreements being negotiated between the U.S. and Guam. 
Exceptions from transfer include portions of utilities which are located within federal 
property and systems necessary for mission-critical military purposes. Once the utilities 
are transferred, the utility rates charged by Guam to the U.S. must be cost-based and 
applied on a non-discriminatoty basis. 


TITLE XI - UNITED STATES FINANCIAL ASSISTANCE 
Section 1101. Transferof Taxes and Fees. 

Summary of Provision . There tvill be paid into the Treasury of Guam various Federal revenues 
derived from Guam, including Federal income taxes derived from Guam, the proceeds of taxes 
collected on Guam products shipped to the United States or the U.S. insular areas, the proceeds 
of any other taxes levied by Congress on the inhabitants of Guam, and quarantine passport, 
immigration and naturalization fees collected on Guam. 

Current Position . The Administration would support this provision if it were amended to 
provide that all taxes and fees transferred to Guam shall be “expended for the benefit and 
government of Guam” and to provide for an advance payment based on an estimate 
provided by Guam, which would then be followed by an adjustment, iqrward or 
downward as appropriate, the following year, if the actual revenues did not match the 
estimate. 
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Section 1102. Equal Finance for Guam Citizens With States. 

Summary of Provision. U.S. laws providing Federal benefits and financial assistance with 
general application to the several States shall be applicable to Guam, including the 
Supplementary Security Income program. The formula for granting assistance to Guam and its 
residents shall be the same used with the several states and their residents. 

Current Position- The Administration recommends deletion of this provision as being 
overly broad, vague, costly and difficult to administer. 


Section 1104. Annual Federal Payment. 

Summary of Provision- This provides for annual payment to Guam, based on the pattern of the 
Federal payment to the District of Columbia that is provided in the District of Columbia Home 
Rule Act of 1973. 

Current Position- This section should be deleted. Under section 30 and 31 of the current 
Guam Organic Act, as these programs are continued by Title VI and Section 1 101 of the 
Guam Commonwealth Draft Act, the Coirunonwealth of Guam would be receiving 
substantial Federal fiscal benefits not accorded to the District of Columbia. These tax 
provisions represent so material a distinction that the treatment of Guam and the District 
of Columbia must differ. 

Section 1105. Transition Assistance. 

Summary of Ptoyision- This would provide three forms of “transition assistance” from the U.S. 
to the Commonwealth of Guam: (a) Federal financing of the costs of “institutional change” 
cormected with Guam s assumption of Commonwealth status; (b) Federal appropriations “to 
implement a long-term capital improvement program”; and (c) Federally funded revolving fimd 
to establish an Economic Development Fund to “assist the financing the private sector needs of 
Guam . . . and to develop the economic resources needed to meet the responsibilities of local 
self-government.” 

Current Position. This section should be deleted. 


TITLE Xn - TECHNICAL AMENDMENTS AND INTERPRETATIONS 

Note: Since Guam has previously indicated a desire to re-write this entire title, the 
Administration withholds comment at this time. 


21 
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STATEMENT OF ALLEN P. STAYMAN, DIRECTOR, OFFICE OF INSULAR 
AFFAIRS, DEPARTMENT OF THE INTERIOR, BEFORE THE HOUSE 
COMMITTEE ON RESOURCES, REGARDING S. 210 AND H.R. 2370, 
OCTOBER 29, 1997 


Mr. Chairman and members of the House Committee on Resources, I am pleased to be here 
today to discuss the provisions of S. 210, as passed by the Senate. Additionally, I have 
comments on H.R. 2370. 


S. 210 

S. 210 contains eleven provisions designed to address a number of island issues. The 
Administration substantially supports S.210 as passed by the Senate, but there are several 
concerns that require correction during further congressional consideration to ensure full 
Administration support. 

Marshall Islands Agricuhiiral and Food Programs. Section 1 of the bill would amend 
section 103(h)(2) of Public Law 99-239, dealing with the United States Department of 
Agriculmre surplus food program in the Marshall Islands. It would authorize extension 
of the program for an additional five years aixi ensure that the program’s benefits are 
distributed on the basis of population. 

As you are aware, the United States’ nuclear testing program was conducted at Enewetak 
and Bikini Atolls from 1946 to 1958. One of the tests significantly affected the atolls of 
Rongelap and Utirik, also. Because of the special responsibilities of the United States for 
the welfare of the peoples of the four atolls. Public Law 99-239 called for continuation 
of the food and agricultural programs for five years, until 1991; they were later extended 
through October 20, 1996. This extension, for a third five-year period, would ensure that 
the United States continues to provide excess commodities to the peoples of these atolls 
through October 20, 2001. 

We discussed this reauthorization provision during the hearing in June 1996. While the 
Senate took action on this Enewetak provision, the House did not. Since that time, the 
situation has become much more pressing. The specific authorization ceased on October 
20, 1996. The Department of Agriculture is funding the food distribution for a temporary 
period of time under a general authorization. 

We note, however, that section 1 contains an additional provision to amend section 
103(h)(2)(B) by adding at the end the following language; “The President shall ensure 
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that the amount of commodities provided under these programs reflects the changes in the 
population that have occurred since the effective date of the Compact.” 

There are two concerns with this language, the availability of data for a baseline 
population count, and the fact that increased commodity support would require increased 
appropriations. While we do not object in principle to the amendment, we believe the 
language should be changed to read as follows: “Subject to the availability of 
appropriations and of baseline population data, the President shall ensure that ...” 

The Administration strongly supports the extension provided by section 1 with our 
recommended amendment, and early action by the Congress. 


Amendment to the Organic Act of Guam. Section 2 of S. 210 deals with the transfer of 
the authority of the Governor of Guam, or the Lieutenant Governor, when either is absent. 
It would amend section 8 of the Organic Act of Guam (48 U.S.C. 1422b) to construe the term 
“temporary absence” so as to not include physical absence from the territory while on official 
goverrunent business. 

When the Organic Act of Guam was enacted, transportation and communications were far 
more limited than today. Therefore, it was necessary for a governor, or the lieutenant 
governor, when traveling, to delegate authority. Today, however, with instant, world-wide 
conununications, an elected official can fully execute the duties of office even while not 
physically present in the territory. In light of today’s technology, the proposed amendment 
is appropriate. 

The Administration supports enactment of section 2. 


Territorial Land Grant Colleges — Technical Amendment. Section 3 is intended to give 
separate land grant status to die College of Micronesia's three successor colleges, the College 
of the Marshall Islands, the College of Micronesia — FSM, and the Palau Conummity 
College, as desired in the freely associated states (FAS). The Boards of Regents of all four 
institutions have endorsed the separate land grant status. Section 3 of the bill substantially 
comports with draft language provided earlier by the Department. 

We believe section 3 has substantial programmatic and funding implications for the United 
States Department of Agriculture (USDA) in its administration of land-grant programs. By 
virtue of the language in section 1361c of Public Law 96-374, the Trust Territory of the 
Pacific Islands received certain Smith-Lever Act and Hatch Act funds in like manner to the 
United States Virgin Islands and Guam. Accordingly, section 3c of the bill would give such 
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funds to the Trust Tenitoiy’s tiuee successor fieely associated states, but, as drafted initially 
in the Senate, it would Imve created two additional recipients of funds. In order to avoid 
creating two new shares and disturbing the current allocation of Smith-Lever and Hatch Act 
funds, the Administration recommended to the Senate draft legislative language dividing the 
Trust Territory share into tfiree equal porboits. The Senate considered and adopted the 
proposed language, and it is reflected in the bill. 

The Administration has no objection to the enactment of section 3 as amended. 


Guam Lands. Section 4, widi some exceptions, would provide Guam widi the right of first 
refusal on all Federal excess lands on Guam outside the wildlife refuge overlay of military 
land. Section 4 would not apply to land transferred among the military services, land 
transferred fiom the Department of Defense to the Coast Guard, land transferred pursuant to 
a base closure law, and under certain circumstances to land transferred firom a managing 
Federal agency to die occupying Federal agency. Section 4 was substantially amended during 
Senate consideration to adopt in most respects reconunendadons of the Admimstration. 
However, there remain several important concerns that require further amendment. 

The Administration ap|ROves generally of this two-track approach embodied in section 4 of 
the bill, with modifications. 

Guam is a smiill island, approximately 30 miles long, seven miles wide, and 220 square miles 
in area. About one-third of die island, or 44,800 acres, is owned by the United States and 
administered by a military department In addition to the military, the United States Fish and 
Wildlife Service administers a wildlife refill of about 772 acres at Riddian Point (40 1 acres 
of which are submerged). In addidon, the Fish and Wildlife Service has responsibility for 
an overlay refuge of 22,502 acres on lands admiiustered by the mihtary. 

It is often asserted that landowners on Guam whose lands were acquired by the Uruted States 
after World War II had the understanding ftutt their lands would be returned once such lands 
were no longer needed for nulitaiy purposes. Such individuals usually asserted that they 
relied on such representadons in lieu of greater efforts to receive what they believed to be 
aHifpiaty compensadon ftn their property. In enacting the Guam Land Claims legisladon, 48 
U.S.C. 1424c, in 1977, Congress was mindful of such claims and sought to provide a remedy 
by affording an oppordmity to seek addidonal compensadon for the leasehold and fee 
takings. Settlement of these claims resulted in payments in excess of $40 million. 
Nevertheless, diere continues to be strong community reaction when excess military lands 
ate transferred to another Federal agency instead of to Guam. This issue continues to create 
tension in Federal-Guam relations. 
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The Congress and the Administration recognized this unique situation on Guam when, four 
years ago, the Federal government authorized the transfer of some 3,200 acres of former 
military land to Guam in Public Law 103-339. Section 4 of S. 210 would continue this 
general policy of returning excess Federal land, not within the 23,274 acres being used for 
refuge purposes, to Guam. The bill provides for negotiations and agreement between Guam 
and the United States Fish and Wildlife Service (Service) on lands within the Guam National 
Wildlife Refuge (Refuge). The Congress, itself, may determine the disposition of lands that 
may become excess in the wildlife refuge overlay in the event the Service and Guam caimot 
agree on the disposition of the lands. With congressional scrutiny, consideration may be 
given to meeting the Federal government’s habitat conservation and endangered species 
protection responsibilities while recognizing the concerns of Guam. The Administration 
agrees generally with the approach embodied in section 4 of S. 210. .To ensure proper 
implementation of section 4, and for the Administration to fully support section 4, the 
following corrections must be made. 

(1) We recommend striking the phrase “under a lease entered into prior to May 1, 199T’ 
from section 4(b)(3)(E), and striking the phrase “and which was occupying such property 
prior to May 1. lOO?" from section 4(dX2). 

We would ensure the ability of those Federal agencies that have been legitimately using 
Department of Defense (DOD) property to continue to protect those permitted uses, if the 
agency has been permitted to use the property for two years prior to the time the land is 
declared excess. The current bill will protect only those permits in effect prior to May 1, 
1997. This may not protect even some current permits, and will likely prevent the issuance 
of any future permits by DOD. We believe the two-year provision will adequately protect 
Guam from having a rush of applications for new permits from Federal agencies when lands 
are declared excess by DOD, 

Additionally, as a technical matter in section 4(b)(3XE), Federal agencies cannot “lease” 
property to each other. Rather, they grant permits or implement use agreements. 
Consequently, all references to leases and leasehold mterests should be changed. We 
recommend replacing “leased by” with “the subject of a permit, occupancy agreement, or 
similar arrangement to”, and “ leasehold mterests” with “permits, occupancy agreements or 
similar arrangements”. 

(2) Widi regard to section 4(cX4), we recommend inclusion of “overlay component in the 
term being defined, and striking the phrase “to the extent that the Federal govenunent holds 
title to such lands”. This definition section would thus read; 


(4) The term “overlay component of the Guam National Wildlife Refuge” 
means those lands (including submerged lands) within the refuge, as depicted 
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in figures 3 and 7 of the “Fiiud Environmental Assessment for the Proposed 
Guam National Wildlife Refuge, Territoiy of Guam, July 1993”, which are 
under the primary jurisdiction of the Department of Defense as of the date of 
enactment of this Act. 

The words “overlay componenf’ need to be added because the process corttemplated in the 
bill should not apply to the refuge itself; wildlife refuges are not subject to the Property Act 
and would require an act of Congress for transfer. Additionally, there should be conforming 
amendments in subsections (dX3) and (e): “Guam National Wildlife Refuge” should be 
changed to read “overlay component of die Guam National Wildlife Refuge”. 

The language regarding tide was added by the Senate Committee to die Administration’s 
proposed bill. This qu^fication of the definition of the Guam National Wildlife Refuge 
(Refuge) suggests that the United Stales may not hold tide to all die land within the Refuge. 
This language is urmecessary and may have potential for creating confusion, mistaken 
expectations, and prejudice in ongoing litigadon. 

The stated justification provided by the Senate Committee for Energy and Natural Resources 
for the insertion of the language does not recognize the full implication of die language and 
appears to be based upon a misunderstanding of the underlying facts. The Committee 
believed that diere remains some dispute as to whether those submerged lands are in fact 
owned by the Federal government. 

We believe that tide to both the Guam National Wildlife Refuge and die overlay clearly rests 
widi the Federal government. In the Environmental Assessment, the Service identified for 
refuge purposes the submerged lands in two locations out to the 30-meter isobath. When the 
Navy subsequendy excessed certain submerged lands at Riddian Point, those lands out to 
the 30-meter isobath were transferred to the Service. The remainder of the submerged lands 
there, out to the three-mile limit, were declared surplus. No one, not even the Government 
of Guam, requested diose lands, which were recendy transferred by GSA back to the Navy. 
The remainder of die submerged lands within die lef^ continue to be under the jurisdiction 
of the Navy and are part of the overlay portion of the refiige. As of today there is no question 
regarding ownership of those submerged lands. 

Because S. 210 applies only to excess property of the United States, it is not necessary to 
specifically state tot the legislation applies otdy to land owned by the United States. The 
United States cannot excess land it does not own. Besides being unnecessary, inclusion of 
this language has some potential for prejudicing the United States’ position in pending 
litigation in Government of Guam v. United States . 
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(3) The manner in which Guam implemented the Guam Excess Lands Act creates some 
ambiguity regarding the meaning of the term “public purpose” in section 4(cX5) of S. 2 10. 
It might be argued that the reference to the Guam Excess Lands Act, with its congressional 
review process of the Guam land use plan, may allow land transfeired to Guam for a “public” 
piupose to be re-transferred to “private” individuals within the meaning of “public benefit.” 
Although we believe that, in the end, such a construction cannot withstand scrutiny, we 
suggest clarifying that the reference to the Guam Excess Lands Act is not intended to bring 
transfers to “private” individuals within the meaning of “public benefit.” Such a clarification 
might be accomplished by simply providing that the “pubhc benefits” incorporated by 
reference to the Guam Excess Lands Act include only those expressly enumerated in that 
Act. 

(4) At the end of section 4(d)(3)(C), insert after “General Services Administration” the 
following: 

provided, that the Fish and Wildlife Service shall retain secondary 
jurisdiction over any said property after such transfer, and the property 
shall remain within the National Wildlife Refuge System pending 
congressional action pursuant to subparagraph (E).” 

The Administration proposal for dealing with Federal lands located within the overlay 
component of the Guam National Wildlife Refuge that may become excess would have 
resolved their status within a two-year period after the time the military determined that 
the land was excess. The bill as passed by the Senate has no deadline for a decision and 
authorizes the military departments to transfer control over the lands to GSA. 

However, the agreements between the Fish and Wildlife Service and the mihtaiy departments 
which established the refuge on military lands specifically provide that the agreements 
terminate upon transfer of the land to any other patty. Accordingly, upon transfer to GSA, 
the secondary jurisdiction over these lands currently maintained by the Service would end, 
and the lands would be removed fi-om the National Wildlife Refuge System. 

It should be noted that the Guam National Refuge is the result of a process initiated by the 
Government of Guam, not the Fish and Wildlife Service. In August 1987 and again in March 
1988, the Governor of Guam formally requested the Service to propose Critical Habitat for 
the endangered bird species of the island. In May 1988, the Guam Legislature passed 
Resolution 339, which supported the Governor’s request, and asked the Service to designate 
Critical Habitat on Guam on an emergency basis. Service responded on June 14, 1991, by 
officially proposing Critical Habitat for the bird species. 
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The proposed Critical Habitat covered 24,562 acres and included private land. Government 
of Guam land, and land actively used by the military. After the proposal was issued, die 
Government of Guam reversed its position and opposed the designation of Critical Habitat. 
The Service again sought to be responsive to the wishes of the Government of Guam by 
withdrawing the proposed designation. The withdrawal was then challenged in the Federal 
courts by the Sierra Club Legal Defense Fund, acting on behalf of the National Audubon 
Society and other conservation organizations. 

The refuge including the overlay, which is comprised of Federal lands only, was created to 
setde the litigation. It avoids inclusion of private and Government of Guam lands within 
designated Critical Habitat and allows die mftitaiy to utilize their lands for national defense 
purposes without the restrictions that would exist if those lands were designated as Critical 
Habitat. 

If any significant portion of the refuge were to be turned over to Guam without adequate 
conservation restrictions, the plaindfis in the litigation would undoubtedly reactivate the suit. 
This could lead to a critical habitat designation impacting private property. Government of 
Guam land and land actively utilized by the military. 

The amendment is essential to avoid the automatic removal of the lands from the Refuge 
System and reactivation of the lawsuit by maintaining the status quo with respect to any 
military lands within the refuge that mi^t be declared excess, until the Government of Guam 
and the Service resolve the matter or the Congress acts. 

Of course, the Administration expects that enactment of section 4 of S. 210 (with the above 
amendments) would settle the matter of disposition of Federal lands on Guam, and that this 
subject would not be revisited in the discussions of Commonwealth status. 

The Administration supports enactment of section 4 if it is amended to comport with our 
recommendations. 


Clarification of Allotment for Territories. Section S would give single state treatment to 
American Samoa and to the Northern Mariana Islands with regard to funding Office of 
Justice Assistance programs. At present, die two insular areas share a state-share of funding, 
while die odier insular areas of Guam, the Virgin Islands, and Puerto Rico each receive a full 
state share. Section 5 would ensure that American Samoa and the Northern Mariana Islands 
receive the same state-like treatment as their sister territories. 


The Administration supports the eruictment of section 5. 
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Amendments to the Revised Organic Act of the Virgin Islands. Subsection (a) of 
section 6 of S. 210 deals with the transfer of the authority of the Governor and Lieutenant 
Governor of the Virgin Islands when either is absent from the Virgin Islands. It would 
amend the Revised Organic Act (48 U.S.C. 1595) to construe the term "temporary 
absence" so as to not include the Governor’s physical absence from the territory while 
on official government business. This amendment is identical to that provided in section 
2 with respect to the Organic Act of Guam, and the same rationale applies. 

When the Revised Organic Act was enacted, transportation and communications were far 
more limited than today. Therefore, it was necessary for a governor, when traveling, to 
delegate authority to the lieutenant governor. Today, however, with instant, world-wide 
communications, an elected official can fully execute the duties of office even while not 
physically present in the territory. In light of today’s technology, the proposed 
amendment is appropriate. 

The Administration supports enactment of subsection (a) of section 6. 

Subsections (b) and (c) of section 6 deal with the bonding authority of the Virgin Islands 
when its bonds are secured by the cover over of Federal excise taxes on rum. The 
provisions would allow the Virgin Islands to issue parity debt, rather than priority debt. 
Current law gives greater protection to earlier issuances of debt over later issuances, with 
the result that later debt is subject to increased interest and fees. We understand that most 
local Jurisdictions issue parity debt instruments. The bonding provisions of section 6 
would place the Virgin Islands on a footing s imilar to other commtmities. 

The Administration has no objection to the enactment of subsections (b) and (c) of 
section 6. Subsection (d) concerning short term borrowing was added during Senate 
consideration with the assistance of the Administration, and we have no objection to it. 

For your information, at the request of the Senate, subsections (b), (c), and (d) appear 
in the conference report on the Interior appropriations bill (H.R. 2107) in section 124. 
As of yesterday, the conference report had passed both houses of the Congress, but had 
not yet been received by the President for signing. 

Commissions on the Economic Futures of the Virgin Islands and American Samoa. 
Sections 7 and 10 of S. 2 10 would establish separate six-member commissions to evaluate 
economic options for the futures of the Virgin Islands and American Samoa. The Virgin 
Islands need to be prepared for possible competition in tourism and otiier industries from 
elsewhere in the Caribbean region. In the case of American Samoa, the concern is that, under 
Public Law 104-188, the ten-year phase-out of Internal Revenue Code section 936 will 
undennine the viability of the territory’s econortry, which is based on tuna catming. 
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The Administration supports the objective of sections 7 and 10, which is to analyze and plan 
for the future economic needs of the Virgin Islands and American Samoa. The thrust of 
Administration policy on good government is generally against the creation of new 
commissions, and accordingly, we cannot support these sections. 

We believe these objectives can be achieved within existing authorities. We suggest, as an 
alternative, that interested members of Congress, the Governors of the territories, and we sit 
down together to consider other viable alternative options for meeting the objectives of 
sections 7 and 10. 

Impact of the Compacts Reports. Section 8 deals with reports on the impact of the 
compacts of free association. Currently, the Department of the Interior is charged with 
submitting to the Congress reports on the impact of the compacts of free association on the 
United States territories and Hawaii. The territories and Hawaii generate many of the 
statistics upon which the report is based. Thus, the Department of the Interior relies on the 
islands for statistical information. Sometimes it is difficult to obtain the necessary 
information. Other times the territories disapprove of the positions taken by the Department. 
Often there are disagreements on statistical methodology. In additiort, the Department has 
no direct responsibility with regard to Hawaiian affairs. The report procedtrre is contentious 
and inefficient. 

Accordingly, we recommend making the submission of the impact of the compacts reports 
optional for concerned governors of the territories or the State of Hawaii, and shifting report 
preparation from the President to the respective governor. As potential recipients of impact 
funds, the territories and Hawaii are in the best position to estimate the impacts within Aeir 
respective jurisdictions. The Department of the Interior would receive the reports and would 
forward any such reports to the Congress with the views of the Department. Under such a 
scenario, each patty wotrld be satisfied that its position was fairly presented, and die 
Congress would receive all relevant information on which to base a decision. 

The Administration supports inclusion in S. 210 of section 8, the provision for improving 
the impact of the compacts repotting process. This provision reflects an amendment 
requested by the Administration in the Senate. 

An additional provision in section 8 would require the Secretary of the Interior to provide for 
a census of Mictonesians at intervals no less t^ 5 years from die completion of each United 
States decennial census. No more dian $300,000 could be spent on this provision in any one 
year. The Department has no objection to this provision. We now provide assistance to 
Micronesians for such a census, and this provision is not inconsistent with such ongoing 
work. 
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Eligibility for Housing Assistance. Section 9 of S. 2 10 would grant eligibility for section 
8 and other housing assistance to citizens of the freely associated states living in the United 
States or its territories. Under the compacts of free association, citizens of the freely 
associated states (FAS) have the right to live and work in the United States and its teiritories, 
and may participate in those Federal programs for which they are eligible. With respect to 
section 8, at the inception of die compacts, and for ten years tiiereafter, FAS citizens in the 
United States participated in section 8 housing. In 199S, however, FAS citizens were 
declared ineligible. This ineligibility resulted from restrictions imposed on HUD’s provision 
of assistance to aliens by section 214 of the House and Community Development Act of 
1980, as amended, and as implemented by HUD’s final rule, which became effective on June 
19, 1995. This event solved a problem in Guam, where FAS citizens were often placed at 
die head of the line of those waiting for housing. Section 9 of S. 2 10 would grant eligibility 
for die section 8 housing program and certain other programs administered by HUD to FAS 
citizens, although they would not be given priority for housing over United States citizens 
in Guam or the Nordiem Mariana Islands. 

The Administration believes this to be a fair remedy for a difficult situation, and supports 
enactment of section 9. 

Federal Program Coordination and Bikini. Section 11 was added during Senate 
consideration and makes three changes in existing law. Two were requested by the 
Administration, subsections (a) and (b). 

With respect to subsection (a), current law calls for the stationing of one professional staff 
person from the Department of the Interior in each of die freely associated states (FAS) of 
the Marshall Islands, the Federated States of Micronesia, and Pal^ In 1995, the Department 
of the Interior streamlined its stnicture for addressing insular issues, including the elimination 
of two of these three Federal program coordinator positions in the FAS. The Department 
plans to employ one staff person who would be siationed at the United States Embassy in the 
Federated States of Micronesia and travel to the Marshall Islands and Palau as needed. 
Subsection (a) would allow this change. 

Subsection (b), also requested by the Administration, clarifies that the giant consolidation 
provisions of Public Law 95-134 apply to each of die freely associated states as they did 
under the Trusteeship. 

Subsection (c) increases the limit on expenditures by Bikini for projects on Kili and Ejit from 
$2 million per year to $2.5 million and indexes the amount to inflation. We recommend the 
addition of die following clause in subsection (c) after the words “Secretary of Labor,” insert 
“Provided fiirther, that total annual expenditures from the Bikini Resetdement Trust Fund 
for nonresetdement projects remain at or below annual earnings of the Fund.” The 
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Department believes that such a caveat is necessary to protect the fund and to maintain the 
incentive for Bikinians to ultimately resettle the Bikini atoll. 

For your information, at the request of the Senate, this provision for increasing 
expenditures is included in the conference report on the Interior appropriations bill (H.R. 
2107) in section 117; it does not include the Department’s recommended proviso limiting 
armual spending to the armual earnings of the Fund. As of yesterday, the conference report 
had pas^ both houses of the Congress, but had not yet been received by the President 
for signing. 

The Administration supports inclusion of the provisions on Federal programs personnel and 
grant consolidation in S. 210. The Administration also supports enactment of subsection 
(c) with our recommended amendment. 


H.R. 2370 

H.R. 2370, which would be cited as the “Guam Judicial Empowerment Act of 1997," would 
establish the local court system of Guam, including the local appellate court known as the 
Supreme Court of Guam, as a co-equal branch of the Government of Guam in the Organic 
Act of Guam, and would permit the election of the Attorney General of Guam. 

Under existing provisions of the Organic Act of Guam, the Legislature of Guam created the 
Supreme Court of Gtiam. OfBcials in Guam believe that the Supreme Court’s stature would 
be enhanced if die court were formally established as the third branch of the Government of 
Guam in the Organic Act of Guam, itself. Section 2 of H.R. 2370 would include in the 
Organic Act of Guam express language that the Supreme Court of Guam is the highest court 
of Guam and specify its jurisdiction. 

While the Administration has no objection to die overall concept of section 2, we recommend 
the adoption of some clarifying amendments. On page 2, in lines 9 through 12, the language 
on its face is not clear as to whether the Supreme Court of Guam would be authorized to 
establish the Superior Court and other local courts, or establish divisions of the Superior 
Court and other local courts. From the fact diat the Superior Court already exists, we deduce 
that the creation of divisions within these courts is what is intended. The Administration, 
therefore, recommends that the words “divisions of’ be inserted before “the Superior Court 
of Guam,” and also before “other local courts of Guam.” 
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The language appearing on page 3, in lines 3 through 6, regarding the appellate jurisdiction 
of die Guam Supreme Court, could be clarified by striking reference to Ae District Court of 
Guam. The Administration recommends that the provision read: 

“(2) have jurisdiction to hear appeals over any cause in Guam decided 
by the Superior Court of Guam or other courts estabhshed under die laws of 
Guam; 

On page 4, in lines 3 and 4, die Chief Justice would appear to be required to preside over all 
sessions of the Supreme Court of Guam. If divisions or panels are created as contemplated 
on page 2, in lines 9 through 12, it may be counter-productive or difficult for die Chief 
Justice to preside over diem all. Consideration should be given to some limited delegation 
of duty. 

The language in section 2 regarding the Supreme Court of Guam is careful in all instances, 
except one, not to encroach on the authority of die District Court of Guam. Existing law in 
subsection (b) of section 22A of the Organic Act of Guam (48 U.S.C. 1424-1) states: 

The legislature may vest in the local courts jurisdiction over all causes in 
Guam over which any court estabhshed by die Constitution and laws of the 
United States does not have exclusive juiisthction. Such jurisdiction shall be 
subject to the exclusive or concurrent jurisdiction conferred on the District 
Court of Guam by section 22 of this Act. (bold added) 

In die rewriting of section 22A (48 U.S.C. 1424-1) in H.R. 2370, reference to “concurrent 
jurisdiction” of the District Court of Guam was omitted. I recommend that H.R. 2370 be 
amended on page 3, in lines 1 and 2, by striking the words “as the laws of Guam provide.”, 
and inserting the following language: 

over all causes in Guam as the laws of Guam provide, except that such 
jurisdiction shall be subject to the exclusive or concurrent jurisdiction 
conferred on the District Court of Guam under section 22 of this Act (48 
U.S.C. 1424). 

This amendment would assure diat the existing relationship between Federal and local courts 
is not disturbed. In all other respects, drafters of H.R. 2370 ^ipear to have been carefiil not 
to affect the jurisdiction of the Federal courts. 

With our recommended amendments, die Administration has no objection to die enactment 
of section 2 of H.R. 2370. 
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Section 3 of H.R. 2370 would allow the appointment or election of the Attorney General of 
Guam to be decided by the Government of Guam. When the issue of electing the Attorney 
General was raised earlier, the Administration urged that the decision on appointment or 
election should be made by the local government Section 2 comports with that position. 

1 suggest, however, that in section 3, consideration be given to two amendments. In the 
alternative for appointment of the Attorney General, on page 6 in lines 14 through 16, the 
Attorney General would not step down until the legislature has advised and consented to the 
appointment of his or her successor. Although it is customary for an appointed Attorney 
Graeral serve at the pleasure of the Governor, the legislature could force the retention of an 
appointed Attorney General by withholding its consent for a successor. In order not to 
abridge the normal powers of a Governor, I recommend that the words “for a term ending 
when a successor is appointed and qualified;” be stricken, and that the words “to serve at the 
pleasure of the Governor;” be inserted. 

In the alternative for an elected Attorney General, on page 6 in line 20, 1 recommend that the 
words “Office of’ be stricken. This recommendation would clarify that the reference to 
removal applies to die person, rather than the office. If local legislation is developed for the 
election of the Attorney General, the Guam Legislature may wish to consider the manner in 
which the vacated post would be filled. 

On page 6, in line 5, the reference should be to 48 U.S.C. 1421(g). 

The Administration has no objection to the concept of local choice in appointing or electing 
the Attorney General of Guam as contemplated in section 3 of H.R. 2370. 
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statement of The Honorable Carl T.C, Outlerrez, Governor of Guam 
October 29, 1997 

Bmnm Mu.. .Mr. niairman and Members of die Cominittee on 
Resources... thank you for holding (his hearing today on H.R. 100.. .die 
Guam ComiiKinwealth Act. 

On behalf of (he Recede of Guam, and as Chairman of the Guam 
rnmmissinn on Self-Determination...! am honored to preset our 
te^iiimny in suppivt of democracy... in defense of human dignity...and 

in defiance of die continued cdmiial snhifngMan of Guam by the United 

States. 


The Guam Commffliwealth Act embodies the political hopes and 
aspirations of the Petrie of Guam. 

We are here.. .to end 19di oentary coloidalism...and...to create ...a 
emtary portnersiiip between Guam and die United States. 


We...whMdeheaited|y embrace die princ^ of demoaaigr...tqKHi 


which...diis peat natiaa...wa8 founded. 
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They mirror Chamorro principles of family and... of 

community... which lie... at the heart of our island way of life. 

Given the history of this nation...! can not 
imagine. . .anyone. . .anyone in these hallowed 
halls. . .defending. . .colonialism. 

This great country... founded to end colonialism... can never justify 
continued colonial rule over Guam. 

As events around the world constantly remind us... once a people 
have tasted freedom, there is no turning back. 

For us. . .it is not a question of whether colonialism will end. 

It is simply a matter of when.. .and how.. .it wiU come to an end. The 
people of Guam. . .by virtue of our relationship with the United States over 
the past 100 years. . .have been able to witness. . .but not experience. . .true 


democracy. 
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Democracy has been so close.. .it is taught.. .illustrated.. .and held up as 
the ideal. 

Yet. . .representative democracy does not exist in the Guam-U.S. 
relationship. 


We are frustrated and we are losing patience. 

How mudi longer will we.. .American citizens.. .be denied our rights? 
As we aiq>roach a century under die American flag.. .we are asking, 
“When will die colonized people of Guam be granted the right to self- 
determination?” 

The time... to act .... is now! 


Today.. .we bring our Commonwealth quest to you.. .because 
Congress has the ploiaiy authority and responsihility... under the 


Constitution... to resolve our status. 
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We can work togetber now. . .to forge a democratic partnership worthy of 
this great nation. 

But.. .if we delay.. .the spirit of cooperation may fade.. .and a 
collaborative opportunity may be lost. 

The Commission on Self-Determination has submitted detailed 
analysis of the provisions of H.R. 100 and our assessment of the 8 years 
of firustrating discussions with the Executive Branch preceeding this 
morning’s hearing. 

In my brief time before you today. . .1 would like to focus on the core 
principles upon which we can build... a mutually respectful 
partnership. 


Let me start... Mr. Chairman... with an issue that I know is of 
concern to you... one where I hope we will be able to find common 
ground. 
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I am speakmg of mutual consoit. 

I am pleased that our panel this morning includes former Governor 
Ada.. .who was instrumental in negotiations... on mutual consent... with 
former Special Representative Heyman. 

They concluded an agreement... on new language... which affirms... that 
our future relationsh^... cannot be altered... without... our mutual 
consent. 

It is essential... that any Commonwealth Act.. .adopted by Congress... 
include a mutual consent provision. 

A second core principle... undoubtedly... the most mlsnnrtfr st twd 
provision of the draft Guam Commonwealdi Act is Chamorro self- 
determination. 
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It is the inalienab le right of the indigenous people of Guam... to a 
process of decolonization... in accordance with international 
standards... standards the U.S. has agreed to. 

This is a right which all the voters of Guam... Chamorro and non- 
Chamorro alike... have endorsed... through a plebescite. It is a 
process... which will be defined... in a Guam Constitution... which 
itself... would be brought... before all the people of Guam... and 
subsequently be brought to Congress for your ratification. 

Mr. Chairman...! am confident...that under your leadership, we can 
uphold the principle of Chamorro Self-Determination. 


The third core principle... gives the peqple of Guam... meaningful 
participation in the federal govemn^t. Today. . .our participation is 
nonexistent. 

And this is wrong! 
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There is no n«y...diat Washingtrai can understand... tihe impact of laws 
and regulations (m an island community 10,000 miles away... 
notwithstanding the heroic efforts of our delegate, Mr. Underwood. 
Short of giving us a vote in Congress... there si^^)ly must be a 
process... to give us meanii^^fid partidpatim in the decisions that affect 
our lives. 

lliis is die essence of democracy. 

We have proposed.. .a Joint Commission... to acom^lish this objective. 


Guam serves strategic military and national security interests. 
Guam needs to be brougjit into die nadcmai economic strategy. 

We are.. .America in Asia! 

As the global econcHny continues to shift to the Asia-Pacific Rina.. .Guam 
is the natural economic bridge for the U.S. 

Despite federal laws diat constrain our economic develq>ment...we have 
built an ectmomy of almost 3.5 Union doDanl 
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We did this... with a pair of plyers...and a screwdriver! 
Commonwealth... will provide us.. .with the power tools to grow.. .and 
sustain an economy and... become a major contributor to U.S. economic 
interests. 


Mr. Chairman... as you know... immigration is also of critical 
importance to the people of Guam. 

We desire.. .an immigration policy... applicable to the unique needs of 
Guam. 

We trust... this Committee... will make the ^ropriate distinctions... and 
recognize... that the people of Guam have a long-standing commitment 
to federal labor standards and minimum wages. 

We would like to work with Congress and the Executive Branch to tailor 
unmigration policy to meet Guam’s unique needs. 


There can be no comprehensive resolution of Guam’s political 
status... that does not address... Guam’s land issues. 
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Let us not mince words. 

Land.. .that was taken from Chamorros for defense purposes... and no 
longer needed by the military... for real defense purposes... must be 
returned. 

Mr. Chairman... we Chamorros refer to ourselves as **700100 
Tano’’...‘‘the peoide...of the land”. 

Our land.. .is intrinsically tied to our soul.. .the core of our being. 

Our determination to regain our land.. .is not a political battle with the 
Fish & Wildlife Service.. .it is a sidrituai qnest to Reserve... the essence 
of our IdentlQr as Chamorros. 


Fot the past ei^ years... at Congress’ direction... we have attenqited 
to work with the Executive Branch in moving beyond the colonial status 
quo. 

Today.. .we have heard the official position of die Clinton Administration. 


9 




156 


Obviously... this position falls far short of what we have been 
seeking... colonialism is still very much alive... in the minds of... too 
many bureaucrats... throughout the federal government. 

They just don’t get it! 

They refiise...to think outside of the box. 

We aren’t talking about the band-aid ^roach to political status. . . we’re 
talking about a fimdamental transformation in the relationship! 

I believe... it is now time... for Congress... to join a tri-partite 
effort... with the Administration and Guam’s Commission on Self- 
Determination... to come to closure on our draft Commonwealth Act. 
Let’s see how far we can build on the incremental approach that the 
Executive Branch has advanced. 

_ 

The power to make these changes is jn your hands. 

Already. . .your active involvement has borne ftuit. 
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For without this hearing, it is unclear. . .when the Administration. . .would 
have ever put forward its position. 

What the people of Guam want now.. . .is a definitive response from the 
Congress. 

The people of Guam need to know whether Commonwealth. . .as we have 
envisioned it... is acceptable. 

Tell us! 

Let us know where you stand. 

We deserve nothing less! 

The people of Guam can then make their own choices. . .after. . .you have 
made yoius. 


We can only hope that this hearing will be followed by swift action. 


On June 20, 1898, the American flag was first raised on our island. 
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TESTIMONY OF: 

HONORABLE PAUL M. CALVO 
GOVERNOR OF GUAM 

(1978 - 1982) 

IN SUPPORT OF 

U.S. COMMONWEALTH STATUS FOR GUAM 

WASHINGTON D.C. 

October 1997 

INTRODUCTION 

I am Paul M. Calvo, a former Governor of Guam, presently in 
private business as President and Chairman of the Board for Calvo 
Enterprises, Inc, a closed family corporation, comprised of 10 
subsidiaries. At last count, we employed close to fourteen 
hundred (1,400) of Guam’s people. With the welfare of our 
employees and all the members of tJieir families prominent in my 
mind, and on behalf of all the people of Guam which I represented 
as Governor and Congressman in U»e twenty some odd years I was 
in public service, I have traveled to be present before you today to 
testify in full support of enactment of United States 
Commonwealth status for our island. 
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On Fcbruaty 3, 1917, Captain Rcy Smith, the Naval Governor 
of Guam, appointed 34 island leaders to an advisory council 
whose task was to “consider and recommend measures for 
the improvement of the island and the welfare of its 
inhabitants.” Though its purpose was strictly to make 
recommendations to the Governor; it was given the title of 
the First Guam Congress. 

My grandfather, Tomas Anderson Calvo, was a member of 
that body. In his opening address, he enunciated the 
aspirations of the people of Guam. To quote from my 
grandftthen “the Chamorro people only desire, not their 
independence, but the reform of their lawful rights as 
citizens of a free and independent nation and that their 
government be adjusted to the principle established by the 
immortal Washington, liberator of the great nation that now 
rules our destinies on this island.” He further added, “our 
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ideals are realized by the giving of that which by right should 
be granted, that is to say, THE DEFINING OF THE STATUS OF 
THE CHAMORRO PEOPLE, IN A WORD, THAT WE MAY KNOW 
WHETHER WE ARE TO BE MEMBERS OF THE AMERICAN 
PEOPLE, OR THEIR SERVITORS.” 


It has been over eighty years since my grandfather voiced the 
desires of the people of Guam to the military government. It 
has been over eighty years since my grandfather asked if 
Guam would be accepted as a full fledged member of the 
American family. 

I come before you today respectful of the power which the 
Congress of the United States wields and mindful of how you 
the membership of this esteemed body are capable of 
answering a question that has lingered over three, 
generations of rr^ family’s history. 
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Is America willing to accept Guam as an equal member of the 
American family? If the answer is yes, then I can predict a 
bright -future for Guam and the Marianas Islands as well as 
for the strategic interests of the United States. 

My prediction is not some farfetched pipe dream. The Asian 
Pacific Rim countries are the largest trading partners of the 
United States. The gross domestic products (GDP) for the 
U.S., Japan, China, Korea, Australia, Taiwan, and New Zealand 
generate a combined total of $14.4 trillion dollars or 46% of 
total global production. These seven economies represent 
1.685 billion people, nearly a third of the world’s total. It is 
estimated that China’s economy will over take that of the 
United States to become the world’s largest sometime 
between 2010 to 2020. 
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It is obvious that America’s future lies to the west of San 
Francisco’s Golden Gate. America’s future lies even west of 
Pearl Harbor. An America that remains engaged with Asia 
and the Western Pacific will be a strong and prosperous 
America well into the 21st century. 

One only has to look at the economic miracle that has taken 
place in Guam over the past thirty years to see the exciting 
possibilities for American economic strategic interests. It was 
President John F. Kennedy who lifted Guam’s closed military 
security status in 1960. The gross island product (GIP) at 
the time was $50 million dollars. Guam’s econorny relied 
heavily on public sector employment and huge military 
spending and federal subsidies. Guam was an economic 
basket case that depended on federal support in order to 
survive. 
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That all changed once Guam was opened to the world. 
Investment from Asia, most particularly from Japan, flowed 
in. The Asians saw a tropical paradise. They saw opportunity 
because of our island’s close proximity to Asia. Th^ saw a 
stable environment for investment because of the island’s 
attachment to America. Tropical beauty blended with Asian 
proximity and American stability added to a formula for 
success. Guam’s gross island product in 1996 was over $3 
billion dollars. The island prospered despite a 30% reduction 
in military forces since 1994. The island prospered despite 
hostile and unilateral federal government action which led to 
the demise of Guam’s watch and garment manufacturing 
industries in the 1980’s. Our island has prospered despite 
recent devastating typhoons and earthquakes. We are the 
western Pacific’s version of the Energizer Bunny. We go on 
and on and on. Our island will continue to prosper because 
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we are a part of America and we are a part of Asia: the two 
most dynamic regions of the world. 

I dream of a day when America will recognize and act upon 
the cries of its second class citizens in the western pacific... I 
dream of a day when those second class citizens will finally be 
allowed full incorporation into the American family... I dream 
of a day when Guam and the Marianas will be America’s 
economic jewel in the Pacific and America’s physical link to 
Asia... I dream of an America in the 21st century that has no 
need for a British type Hong Kong colony. It will have no 
need because America itself will be a part of Asia. The 600 
mile long Marianas archipelago will not be a non-self 
governing colony, but rather true Amefican soil in the heart 
of Asia-Pacific 

As a former Governor, I have had the opportunity to read 
Halty Barboui^s, ’Agenda for America’, which outlines the 
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viewpoint on the future direction of the United States. The 
book envisions a more secure and strong America that bases 
itself on a strategy of peace through strength. It premises 
that American foreign polity would rest on three principles 
of peace through strength: the 1st) Political Leadership --the 
United States must be prepared to exercise leadership across 
the full spectrum of international relations. The US must 
exercise leadership in order to protect its vital interests. The 
2nd) Economic Streng th--the U.S. has the most prosperous 
and technologically advanced economy in the world. This 
pre-eminence must be maintained. The 3rd) Military Power - 
the United States must provide the resources necessary to 
protect its territory and its interests. 

It is my firm belief that a fully incorporated Guam and 
Marianas would strengthen the foundation of these three 
principles of foreign poli<y. In order to provide effective 
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political leadership, there must be a legitimate basis or 
foundation for the actions to be taken. An incorporated 
Marianas would be the legitimacy America would require in 
order to exercise political leadership in matters which affect 
the region. American soil is a part of this region. On the 
matter of economic strength; economists have predicted 
that the Asian Pacific Region will be the pre-eminent 
economic bloc in the 21st century. The synergistic 
possibilities for an American commonwealth or state in Asia 
are tremendous. The Marianas could provide a conduit for 
American economic interests in Asia in the 21st century. 
Lastly, on the principle of military power, a stable American 
community in Asia would provide a reliable platform for 
military operations in this strategically important region of 
the world. 
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I will close by declaring my unwavering loyalty and allegiance 
to the United States...but I must, in all good conscience, 
respectfully caution this fine body that the patience and 
goodwill that has been so clearly demonstrated by so many 
generations of our people is not infinite. There is indeed a 
fioistration growing amongst our people. Positive steps need 
to be taken, and frankly ladies and gentlemen, the time to 
take these important and needed steps is NOW! YOU have 
the power to take those steps. For generation after 
generation, proud Chamorros and all other American citizens 
of Guam have proudly sung the national anthem, recited and 
proudly believed in the Pledge of Allegiance, and in every war 
America has fought since the turn of this century bled and 
died for our Nation. We have demonstrated repeatedly that 

we love and will die for our country! We WANT....we NEED 

and clearly by historical record, WE HAVE EARNED THE 
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RIGHT TO BE ACCEPTED-IN-FULL-BY THE UNITED STATES 
OF AMERICAl 

I ASK YOU DIRECTLY LADIES AND GENTLEMEN, <WCE AND 
FOR ALL, IS AMERICA FINALLY READY TO ACCEPT US? 

Thank you and Si Yuus Ma’ase. 
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TESTIMONY OF THE HONORABLE JOSPEH F. ADA 
FORMER GOVERNOR OF GUAM 
TO THE COMMITTEE ON RESOURCES 
ONH.R. 100 

Chairman Young and members of the Committee, thank you for this opportunity to 
testify on HIT 100, the Guam Commonwealth Act, 

For eight years, as Governor of Guam, 1 worked on this Act. Upon assuming office in 
January of 1987, 1 established a Commission on Self-E>etermination. We took the draft 
that had been written by the Commission established by my predecessor, the late 
Governor Ricardo J. Bordallo. We made some changes, conducted public education and 
held a plebiscite in Guam on the Act. The document that is H.R. 100 is already a historic 
document, regardless of what happens to it, for that simple fact. Mr. Chairman, what we 
have before us is the ONLY democratically expressed view on the political status of 
Guam that has ever existed in the three hundred years that Guam and the Chamorro 
people have been administered by governments other than their own. It represents the 
ONLY opportunity that the Chamorro people have had to say what they believe should 
exist with respect to the manner in which they are governed. This document is the only 
expression of the democratic voice of our people that exists ... the only one. For that 
reason alone, it must be treated with respect as you deliberate on the fate of that 
expression. 

I should, at this juncture, apprise you of the fact that 1 was the Republican Governor of 
Guam foK. eight years. My predecessor, who worked on the draft, was a Democrat. His 
predecessor, who established the first Commission on Self-Determination, the Honorable 
Paul M. Calvo who is with us today, is a Republican. Our current Governor, the 
Honorable Carl T.C. Gutierrez, is a Democrat. All of us, whether Democrat or 
Republican, have fought for the same thing, self-determination for the Chamorro people 
and self-government for Guam, because for us all, these are non-partisan issues. These 
causes transcend party politics in Guam and even in the heat of bitter local partisan 
contests, in the middle of hard-fought campaigns and even when we disagree over more 
mundane matters, it has been our practice and our creed to stand together when it comes 
to fighting for the rights of our people. 

The eight years I spent fighting for this Act as Governor was an educational experience. 
I learned much that reinforced my gut instincts with respect to the inadequacies and 
injustice of the current manner in which we are governed, as well as the justice and the 
need for a change. We brought this Act to an earlier Congress, and they insisted that we 
first begin discussions with the executive branch. That we did. We spoke to task forces 
in both the Bush and Clinton Administrations. I would like to tell you that these were 
always pleasant and fruitful, but that would not be accurate. Oh to be sure we made 
progress on a number of issues, including some very fundamental ones. As an example, 
we have had at various times, administration agreement on the mutual consent provision 
specific to the contents of the Act. There were other agreements reached with the Bush 
Administration task force, but almost all of them were reneged upon in the lame-duck 
period following President Clinton's first election. Upon President Clinton’s election, a 
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new task force was formed and a speciflc negotiator for the federal government was 
appointed ... a new and welcome development. Mr. Hayman, the negotiator at that time 
also concluded an agreement with us on mutual consent. I am uncertain what eventually 
came of these and other agreements, especially in light of several changes among the 
players. 

But one thing became very apparent over the course of our discussions with various 
administrations. Generally, people who represented policy-makers, or politicians if you 
prefer, tended to be more cooperative and more imaginative in dealing with us. Those 
members of these task-forces who were representative of the bureaucracy, were not. The 
bureaucrats, career people all, could not understand the fundamental nature of what we 
are seeking, which is change. They continuously attempted to re-define our quest in 
terms of administrative improvements, which they could control, as opposed to 
fundamental change and the development of self-governance, which would diminish their 
control. When they could not address a grievance through such tactics, they tried to 
argue that no grievance existed. 

For example, in the early Bush administration task-force, an attempt was made by 
bureaucrats to state that under the status quo, Guam was already self-governing since we 
elect a legislature and a governor. This was of course a ridiculous proposition. Guam 
only is permitted to do these things by delegation of congressional authority in the 
Organic Act. Delegation mind you, not disposal of authority. This congress has the 
authority, tomorrow if it chose, to throw our legislature out of office and nullify all local 
laws. Congress has the power to replace the Governor of Guam with the Commander 
Naval Forces Marianas if it chose to. Guam could once again be ruled by presidential 
appointees or naval officers, as indeed we were in the past. 

No, as one federal court put it, “Guam marches clearly to the beat of a federal drummer” 
or as another federal court stated “the government of Guam is an instrumentality of the 
federal government", or as yet another federal judge staled “Guam has less self- 
government than Boulder, Colorado.” 

What the bureaucrats failed to see, or refused to see, is that Guam does not suffer from a 
lack of “forms" for self-government, it does not suffer from a lack of institutions that 
seem like self-government .... Rather it suffers from a lack of actual self-government. It 
matters little how many elected officials we have, if the actions of those officials are all 
subject to veto or revision, if the very powers of those elected institutions are subject to 
unilateral change at any time, or if the very existence of those elected institutions can be 
unilaterally revoked. It matters not at all if Guam writes a constitution, if that 
constitution is subject to congressional amendment, revision or approval or if that 
constitution does nothing to address the imbalance between federal and local authorities. 
It doesn't matter what powers are delegated to the people of Guam, it only matters what 
power is vested intrinsically in the people of Guam. Any form of self-government the 
people of Guam can receive is not something that can be delegated. It must be 
irrevocably vested in the people. 
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The bureaucrats did not, could not or would not understand this. They kept talking about 
fast-track systems and local constitutions and other mechanisms that dealt with form ... 
not substance. 

I once asked a bureaucrat from justice why the United States had placed Guam on the list 
on self-govefnTng territories if he honestly believed we were self-governing. He blamed 
people at State. That was a common theme in those talks to. It was frequently “some 
other bureaucracy’s fault”. 

One of the most fascinating statements I ever read was in a Bush administration task 
force report which said that although they recognized that Chamorros had an unrealized 
right to self-determination, they didn’t know what could be done about it. If ever there 
was a confession regarding the lack of imagination in a bureaucracy, that was it. What 
they were saying was that they recognized that an injustice had been done, they just 
couldn't do anything about it. 

Well, we know what to do about it. 

And to do it, we need you. 

I am very hopeful that this Congress will demonstrate the understanding and the 
imagination that the bureaucracy lacks. 

I am hopeful that you will assist us in achieving a measure of self-government and self- 
determination for the Chamorro people. 

Because that is what we want. What we seek in this Commonwealth is increased actual 
self-government for the people of Guam. We seek recognition of the fact that the 
Chamorro people have never been granted an exercise of their right to self-determination 
and recognition of a process to give the Chamorro people the opportunity to exercise that 
right. 

How will Commonwealth for Guam achieve a measure of self-government for Guam? 
By limiting, at least in a small way the plenary power that Congress has over Guam, such 
power existing due to the Treaty of Paris and the territorial clause of the Constitution. 
Under Commonwealth, although Congress would retain very significant powers over 
Guam, certain very specific authorities would be vested in the government of the 
Commonwealth. These powers would be permanently vested in the Commonwealth, not 
delegated and subject to revision. This is critical. 

This permanent investiture of authority in the Commonwealth through the mutual consent 
provisions in the Act. That is why, in the past, 1 have referred to mutual consent as the 
heart of the Act. Without mutual consent, this Act just becomes another Organic Act. It 
is only by binding the unilateral and plenary power of the federal government over Guam 
in some way that we can achieve even the limited self-government we seek. 
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Consider if you will that notwithstanding the personal brilliance of Congressman 
Underwood and his predecessors. Congressman BIaz and Won Pat, none of them ever 
had a vote in this august body. Our delegate cannot vote, because our delegate is simply 
that - a delegate. We in Guam have no voting representation at any level in the federal 
government. We can't. We accept and recognize that. But as no involvement of our 
people is required or even permissible in constituting the federal government, and as the 
federal government has plenary authority over us, we are thus ruled by a government that 
is not ours. The government we can elect, the government of Guam, has no intrinsic right 
to exist, no intrinsic rights at all. It has no sovereign powers whatever. Thus, our people 
alone among Americans except for our brothers and sisters in non-self governing 
territories, have no personal sovereignty. This is an intolerable situation, especially on 
the eve of the Twenty-first Century. 

How can this be resolved? Can it be resolved by simply “incorporating" Guam? No. All 
incorporation does is permanize our non-self governing status and the lack of personal 
sovereignty of our people. Incoiporation does not in any way contribute to Guam's 
development of self-government, because it in no way changes the distribution of 
authority between the people of Guam and the federal government. Incorporated, the 
only government our people elect would remain without any intrinsic authority to exist. 
Incorporation is no solution. 

Can it be resolved by Guam adopting a constitution? No. Guam already has the 
authority to draft a constitution under federal statute. In fact, Guam did draft a 
constitution prior to embarking on its quest to change its political status. That 
constitution was overwhelmingly rejected by the people of Guam in plebiscite, precisely 
because absent a change in political status occurring first, no Guam constitution can 
address issues of the federal-territorial relationship. You cannot empower either the 
people of Guam or the government of our people through a local constitution when under 
the current status the federal government holds all power. No one can give what one 
does not have. We cannot, in a constitution, address issues such as immigration control, 
control over our land and sea resources, self-determination or a host of issues in which, 
currently, the federal government holds all the cards. Indeed, since a Guam constitution 
[absent the establishment of partial self-government for Guam) would require 
Congressional approval and be subject to Congressional amendment, the questions arises 
whether such a constitution would be a constitution at all, or whether the people of Guam 
would simply be serving as Congress' drafting subcommittee for a new Organic Act. 
Unless preceded by a change in political status, a local constitution would do nothing to 
increase self-government for Guam. The people of Guam understood this well enough to 
cverwhelmingly reject the previous constitutional attempt. 

rhis can only be achieved by a change of status. Self-government, even the limited self- 
government we seek at this time, is only possible if Congress partially disposes of its 
plenary powers under the Territorial Clause. There is no other way. 

We believe that Congress' broad powers under the Territorial Clause make this partial 
disposal feasible. Now let us discuss why it is desirable. 
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Guam stands to benefit greatly from this change. 

Under the terms of this Act, Guam would establish control of its own exclusive economic 
zone. Resources that may become available in time, our limited fisheries, metal deposits 
on or in our'sea floors, all of these things could be developed for the benefit of our own 
people. Surely, there is nothing wrong with that. Surely, the federal government, 
possessing as it does access to vast mineral, petroleum, forest and other natural resources 
could not possibly begrudge Guam the few meager natural resources that may, in time, be 
useful to us. No I cannot imagine this to be this case. How could local control of our own 
resources be objectionable. Indeed, other administering powers have already 
implemented similar regimes with their dependent areas. The British and New Zealand 
have established protocols with dependent areas under which dependent areas control and 
benefit from the resources in their own EEZs, why would America do ie.ss? 

Under the terms of the Act, limitations would be placed on the federal government’s 
ability to acquire additional real property in Guam through condemnation. What's wrong 
with that? The federal government already owns one third of Guam as it is, what 
circumstances could require more? Even at the height of the Viet Nam War, thousands of 
acres of federal property in Guam lay idle, property that we desperately need to continue 
our quest for absolute economic self-sufficiency. 

Under the terms of this Act, trade policy between Guam and the United States would be 
fixed and.(io longer subject to change at a moments notice. What's wrong with that? We 
have already had the experience on more than one occasion of having trade laws, and 
even regulations, abruptly changed on us, destroying Guam industries in their early 
stages. Sometimes the true miracle is that we have been able to build a private economy 
in Guam at all, given the restrictions of federal law and the uncertainty of the rules as we 
proceed. We need some sense of certainty, some sense that the rules are not subject to 
change on a whim. 

Under this Act, Guam would control its own immigration policy. What is wrong with 
that? Under current federal control, Guam's population is growing through the roof, 
primarily as result of rapid immigration. Since I first presented this Act to President 
Reagan, twelve thousand people have naturalized in Guam. Thousands more have 
acquired green card status. Some ten thousand residents of freely associated states have 
moved to Guam. And we have control over none of this. Because of our proximity to 
Asia. Guam is a destination of choice. I have no objection to immigration to Guam per 
se. Many immigrants to Guam have made important contributions to our development. 
But surely there is room to exercise some degree of control over this. Remember, we are 
only a community of 130,000 people. Immigration that is essentially without control 
causes our population growth to be faster than any State of the Unions. Giving Guam 
control over its own immigration policy would not endanger the U.S. in any way. Guam 
is four thousand miles from Hawaii, the nearest state. You can only get there by air, and 
although I am a citizen, I had to show my passport to get on a plane to come to this 
hearing. Guam is already outside the customs zone of the United States. 
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Under this Acl, Guam would have control over air routes into Guam, This is critical. 
Guam’s lifeblood is tourism. To have bi-lateral negotiations between the federal 
government and Guam tourism markets hold up the development of additional air routes 
into Guam is a dangerous, strangling practice. Indeed, although I promised myself I 
would stay iKsn-parttsan on this issue, I must say that as a Republican I find it even easier 
to be enthusiastic about Commonwealth, because Commonwealth falls on the right said 
of so many Republican issues. Reducing the role of the federal government? That’s 
Commonwealth. Giving local communities the autonomy to deal with their own 
problems? That’s Commonwealth. Promoting economic growth? That’s 
Commonwealth. Eliminating needless federal bureaucracy and red tape? That’s 
Commonwealth. 

There are many ways that Commonwealth benefits Guam, but perhaps the greatest 
benefit we receive is the least tangible. Justice. 

Three hundred years ago. the Spanish established their first pemtanenl seulement in 
Guam. What followed was twenty years of intermittent warfare during which disease, 
battle and famine decimated our population and reduced a self-governing people of over 
100,000 to several thousand who had lost much, including that most precious possession 
of all - freedom. Almost 100 years ago. an American warship, the U.S.S. Charleston, 
sailed into Apra Harbor on its way to join Admiral Dewey at the Battle of Manila Bay 
during the Spanish-American War. While in Guam, it picked up and carried away the 
Spanish government there. At the conclusion of that war, the Treaty of Paris gave Guam 
to the United States. Mind you, nobody asked the people of Guam what they thought 
about it. Nobody had sought our opinion for two hundred years. At that time there were 
about 20,000 of us. Under the Treaty of Paris, the federal government was specifically 
responsible for determining the political rights of the native people of Guam, the 
Chamorro people. For the next fifty years, that meant no rights at all. We ruled by a 
naval captain, assigned to command Guam as one would a ship. How did the people of 
Guam respond to this? With loyalty and affection. Although we were not permitted to 
be more tan cooks and stewards, large numbers of Chamorros joined the armed services, 
before World War II. When war with Japan came, Guam was immediately captured. No 
provisions had been made for its defense. But still the Chamorros were friendly and 
loyal. The Japanese tried to win us over. But Chamorros remained friendly to American 
interests, even managing to hide the one surviving American sailor in Guam for the entire 
duration of the occupation. Chamorros suffered for that. Chamorros were tortured. 
Many were beheaded by the Japanese, who knew that an American was still at large. But 
nobody talked. Nobody turned him in. And when the Marines hit the beach in Guam. 
George Tweed was alive and well and he returned to his home in the U.S. After the War, 
the military condemned most of the prime land in Guam, displacing most of our people 
from their homes and farms. They paid peanuts for it. The response of our people? 
Charoorros remained friendly and loyal. Thousands of our men and women served in the 
military. More Chamorros died in Viet Nam per capita than from any American 
mainland community. 
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What, in the end, is the reward for loyalty? I hope it is not to have our dreams derided. I 
hope it is not to have our aspirations belittled. If any people have earned the 
consideration of this government, I can say without fear of contradiction, it is the 
Chamorro people. 

I hope the reward for loyalty ... is respect. I hope that after three hundred years, you will 
do what the Spanish never did, and what so far. the federal government has not done. 

Ask us what we think. 

That’s all self-determination is. It’s giving the Chamorro people, the only people living 
in Guam when the Spanish came, the only people living in Guam when the Treaty of 
Paris was imposed on us, the chance to decide for themselves. For ourselves. 

How can you do less than this? This nation, which has defended self-determination 
throughout the world, this Nation from which the concepts for both the League of 
Nations and the United Nations sprang, this Nation which is synonymous with 
democracy, liberty and freedom ... how can it do less than give the same consideration to 
a people you have controlled for almost one hundred years, people who literally are in 
your back yard? 

And here we come to why Commonwealth for Guam is good for America. I could say 
that by giving Guam a chance to develop a better economy, you help relieve requirements 
for federal expenditures in Guam, but in truth. Guam is no means the largest recipient of 
federal largesse. In many ways, it is among the smallest. I could say that be helping 
Guam to prosper, you help to build a showcase for the American Way in our part of the 
world, but we all know you have many other matters before you that may seem to you 
more pressing, however important these matters are to us. 

Commonwealth for Guam is good thing for the federal government to do, mainly because 
it is the right thing to do. 

And if history teaches us anything, it is that America never goes wrong, when it does 
what is right. 


Let us do what is right. 




MAYORS' COUNCIL OF GUAM 

C^(a/k9t ^^mAian 

F.O. Box 7B6 Agana, Guam 96932 


SUPPORT FOR GUAM’S 
COMMONWEALTH ACT" 


We c-he signatories 4 current Mayors and Vice Mayors of Guam, 
support :he content and basic intent of the Mayors' Council of Guam 
resolution number #89-04 adopted December 6, 1989 (see attached). 
Guam's ; Light for closer political ties with the United States of 
America s resoundingly expressed in the body of this document. We 
are thei efore soliciting your support for the passage of Guam's 
"Commonvi salth Act” as adopted through plepiscite by the people of 
Guam. 


ii9natur« 

PLPSC1TI:>C/. lN:10-22-97 


a THE RICARDO I- BCWDALlO CX^vEkNOR’S CCMTLEX 
Office (671) 472-6«a • Fax (671) 477477? 
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MOTORS' SIGNATURE LIST 


RE: Plep .selte 

I2m&l£3 

AGANA 

AGANA RE LGHTS 
AGAT 

ASAN-HAI 
BARRZGAC V 

CHALAN f VGO-ORDOT 
DEDSDO 

1NARAJA^ 

MAMGXLAC 

NBRIZO 

HONGKONG -TOTO-KAITS 
PIT! 

SANTA lU TA 
SINAJANE 

TALOPOPC 
TAKUNING -TUNON 

UMATAC 

TIGO 

YONA 

(Attactaant) 

UaLl$T:A«i:1 


UAIlfi 

FELIX P. UNGACTA 

PAUL N« MCDONALD 

JOHNNY M. REYES 
JESUS B. CHACO 

VICSNTE L. SAN NICOLAS 

RAYMOND S. LAGUANA 
VICENTE L. LEON GUERRBR( 

R08SAMA O. SAN MlGUBL 

JOSE A. RIVERA 
DORIS S. PALACIOS 

JESSE L.G. PEREZ 

NONITO C. BLAS 

IGNACIO 8. CRUZ 

ANDREW C. VILLAGOMEZ 

ISABEL S. HAGGARD 

JOSEPH C. M8SLET 

DANIEL B. SABLAN 
ROKE B. BLAS 

VICENTE S. TAZTACUB 

LUIS S.H. HSRRRRO 
CONCEPCION i. DOENAS 

JESUS A. AQDININGOC 

ROBERT S. LZZAKA 

VICCNT^ C. BBRNARqa 


SIGNATURE 
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MAYORS' COUNCIL OF GUAM 
AGANA, GUAM 96910 


II 


RESOl JtlOM NO. 89-04 


SPONSORED BY: 

MAYORS' COUNCIL OF GUAM 


RELATIVE TO EXPRESSING THE FULL SUPPORT OF THE 
MAYORS' COUNCIL OF GUAM AND EACH INDIVIDUAL 
MAYOR AND VICE MAYOR FOR THE GUAM COMMONWEALTH 
ACT AND URGING THE MOST EXPEDITIOUS CONSIDERATION 
AND PASSAGE OF HR 98. 


j BE IT RESOLVED BY THE MAYORS' COUNCIL OF GUAM: j 

jl WHEREAS, the people of the Territory of Guam, in a 

I plebiicite, have democrat ioelly expressed their desire for 
I a fur lamentel change in their political relationship between 
j Guam a.'id the United States, from that of an unincorporated 

I terri :ory to a Commonwealth status: and 

WHEREAS, the people of the Territory of Guam, in two 

j subse luent plebiscites, have approved the fundamental 
pro Vi lions of the Guam Commonwealth Act, such provisions 
conta .ning the prescription by which the political relationship 
betwe m Guam and the United States shall be governed and 
condu 'ted; and 

WHEREAS, Guam's Delegate to the House of Repreaantatives, 
the H ihorable Ban G. Bias, haa Introduced the Guam Commonwealth 
Act ai HR 98, and has secured the co-sponsorship of ovsr one- 
third of his colleagues in the House of Representatives: and 

WHEREAS, the United States of America, champion of 

democ acy and bastion of human rights, did, in fact, promise 
the c Lght of self-determination to the people of Guam in the 
peace treaty which caused the ceding of Guam to the United 
State by the Spanish Crown: and 

WHEREAS, the United States of America, in its greatness 
as th : champion of the rights of all human beings to the 

freed™ of choice, did, in fact, commit itself to the extension 

of se .f -determination to all people who hove heretofore never 
been permitted that sacred freedom of choice to a political 
statu and relationship which would, in their best estimate, 
seeur the blessings of democracy for themselves and their 
prosp rity: and j 

WHEREAS, the Mayors and Vice Mayors of Guam, in the ] 
perfo mance and accomplishment of their daily responsibilities | 
withi the villages end municipalities of the Territory, ere | 
in tt s unique and best position to dstermine the feelings | 
end a titudes of their constituents in regards to the critical 
issue of the Commonwealth efforts and the issue of 
self-i eterminati’on for the Chamorros; and 

WHEREAS, the Mayors' Council of Guam, thi-mmh ( 
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In particular, those provisions 
sel :-detarrnination for the Chamorros: 

NOW, THEREFORE, EE IT RESOLVED: 


I THAT, Mayors and vice Mayors of Guam, in concert and 1 

1 ass mbiy, do hereby exclaim with great enthusiasm, the support j 
i of :he people of Guam for HR 98, the Guam C<Mwnor.wealth Act; j 
I and be it further resolved 

THAT, the Mayors’ Council of Guam call upon and entreats j 
f the United States, through its Congress, to fulfill its promise 
• of self-determination for the Chamorros, as expressed in the 
I Tre ;ty of Peace between Spain and the United States, signed 
on )ecember LC, 1898, ir, the city of Paris and its convr.irment 
to self-determination fcr all peoples expressed in its ; 
sig mature of the Charter of the United Nations; and be it 1 

! fur :her resolved | 

THAT, the President of the Mayors’ Council and its 
Sec etary attest to and certify the adoption hereof and that 1 
cop .es thereof be thereafter transmitted to the Honorable ! 
Ron De Lugo, Chairman of the House Sub-Committee on Insular j 

and International Affairs, the Honorable J. Bennett Johnston, I 

Cha .rman of the Senate Committee on Energy and Natural j 
Res 'urces and to the Honorable Joseph F. Ada, Governor of 
I Gua I and Chairman of the Guam Commission on Self-Determination I 
1 on :he occasion of the initial hearings on HR 98 to be held ! 
I in tonolulu, Hawaii on December 11 and 12, 1989. ! 

j DULY ADOPTED AT ITS REGULARLY SCHEDULED MEETING ON THIS \ 

j 6TO DAY OF DECEMBER . 19^, ! 







RAY 

Prt aoBNT / 

HAY IRS' COUtKIL OP GUAM 


ISASBI. S. HAGGARD 
SECRETARY 

MAYORS’ COUNCIL OF GUAM 
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instr’ ment of this resolution, by virtue of their signatures 
I appen< ed hereto, do, in fact, express the ■ support 
i of th ^ grassroots, the people, of Guam for HR 98 end the full 
I provii ions of the Guam Commonwealth Act. inclusive of and 


i| 
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OPENING REMARKS OF MAYOR PAUL M. McDONALD, PRESIDENT OF THE 
MAYORS’ COUNCIL OF GUAM BEFORE THE HOUSE RESOURCES 
COMMITTEE, U S. HOUSE OF REPRESENTATIVES, OCTOBER 29, 1997 

CHAIRMAN DON YOUNG AND MEMBERS OF THE COMMITTEE, MY NAME IS 

PAUL M. McDonald, on behalf of the popularly elected mayors 

AND vice- mayors OF THE 19 MUNICIPALITIES OF GUAM, I AM PLEASED 
TO BRING YOU A VERY WARM THANK YOU FOR ALLOWING 
ME A FEW MINUTES OF YOUR VERY PRECIOUS TIME TO PRESENT THE 
MAYORS’ COUNCIL’S RESOLUTION ON THE PROPOSED GUAM 
COMMONWEALTH ACT. MY INTRODUCTORY REMARKS IS TO SUPPORT 
AND REINFORCE THE COUNCIL’S RESOLUTION. I SHALL BE BRIEF. 

THE GUAM COMMONWEALTH INITIATIVES BEFORE YOU TODAY STARTED 
OVER A DECADE AGO. BUT THE YEARNINGS AND CLAMOR FOR A MORE 
DIGNIFIED AND ENLIGHTENED POLITICAL STATUS PRECEDED TODAY’S 
COMMONWEALTH DEBATES BY SEVERAL DECADES THESPANISH- 
AMERICAN WAR WAS FOUGHT OSTENSIBLY TO EXTEND AMERICAN 
RIGHTS TO THE BENIGHTED SPANISH COLONIAL POSSESSIONS 
ALTHOUGH NO FORMAL COMMITMENT WAS MADE TO INCORPORATE 
THESE POSSESSIONS WITHIN THE AMERICAN POLITICAL SYSTEM, THERE 
WAS AN IMPLIED PROMISE IN THE 1898 TREATY OF PEACE FOR THE 
CONGRESS TO DETERMINE THE POLITICAL STATUS OF THE INHABITANTS 
OF THE TERRITORIES CEDED TO THE UNITED STATES THE REALITY WAS 
THAT THE INHABITANTS OF GUAM WERE NEVER CONSULTED ABOUT 
THEIR PREFERRED STATUS WHICH MAKES THE PROTOCOL WITH SPAIN 
SOMEWHAT ARBITRARY NOTWITHSTANDING THE IMPERIALISM OF THE 
WILLIAM McKinley ADMINISTRATION, AND SUBSEQUENT TERRITORIAL 
ADMINISTRATIONS, THE CONGRESS NOW HAS THE SPLENDH) 
OPPORTUNITY TO UPHOLD THE SEMINAL REASONS FOR THE WAR BY 
(HIANTING AMERICANS IN THE TERRITORIES THE DIGNITY AND 
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EQUALITY THEY EARNED THROUGH THEIR DEMONSTRATED LOYALTY TO 
THIS COUNTRY 

BUT IN ALL HONESTY, I MUST REPORT TO YOU THAT A GROWING 
NUMBER OF OUR YOUNG PEOPLE WHO FOUGHT m AMERICA’S WARS FEEL 
THEY HAVE BEEN REJECTED, A FEELING OF NOT BEING WELCOME INTO 
THE NATIONAL FAMILY AND THEIR SACRfflCES ON BEHALF OF THE 
NATION HAVE NOT BEEN APPRECIATED AND IF I MAY BORROW FROM SIR 
WINSTON: HOW MUCH MORE DO THEY HAVE TO GIVE TO RECEIVE SO 
LITTLE FOR THE SO FEW? THE SNAIL PACE OF GUAM’S QUEST FOR MORE 
LOCAL AUTONOMY ONLY SERVE TO FUEL THEIR DISILLUSIONMENT 
MR CHAIRMAN, WHAT WE ON GUAM ARE ASKING THIS BODY IS FOR A 
STATUS THAT LEVELS THE PLAYING FIELDS IT’S IRONIC THAT WE 
CONTINUE TO ENDURE THE INDIGNITY OF SECOND CLASS AMERICAN 
CITIZENSHIP UNDER THE AUSPICES OF THE GREATEST DEMOCRATIC 
COUNTRY OF THE WORLD IT IS ALSO PATENTLY UNFAIR THAT OTHER 
AMERICANS HAVE THE INHERENT RIGHTS TO CHOOSE THEIR 
REPRESENTATIVES TO MAKE LAWS, EXTEND ECONOMIC AND SOCIAL 
BENEFITS TO THEM, BUT THESE SAME PRIVILEGES ARE DENIED TO 
AMERICANS WHO CHOOSE TO LIVE AND RAISE THEIR FAMILIES ON GUAM 
MR. CHAIRMAN, FOREIGN STUDENTS OF AMERICAN GOVERNMENT WILL 
FIND IT INCREDULOUS THAT IN THE RECENT PAST THOUSANDS OF 
AMERICANS HAVE BEEN PLACED IN HARMS WAY ON ORDERS OF 
SUPERIORS THEY DID NOT ELECT AND TO THIS VERY DAY ARE OBLIGED 
TO OBEY LAWS NOT OF THEIR OWN MAKING BUT BY POLITICAL LEADERS 
THEY HAVE NEITHER SEEN NOR CHOSEN. THESE UNEVEN TREATMENTS 
CANNOT BE JUSTIFIED ON THE BASIS OF GEOGRAPHY OR (TO BORROW 
mOU THE WASHINGTON POST) BY ‘IMPERIAL ACCIDENTS” OR BECAUSE 
EXTENDING THESE RIGHTS AND BENEFITS ENTAIL ADDITIONAL COST 
GUAM UNDER THE ORGANIC ACT IS DEFINED AS AN UNINCORPORATED 
TERRITORY OF THE UNITED STATES THE EVIL OF THIS STATUS IS THAT IT 
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TREATS THE ISLAND’S RESIDENTS AS IF THEY ARE “CHILDREN OF A 
LESSER GOD” AND CLASSIFIES THEM IN A LESSER P<MJTICAL/SOCIAL 
CLASS FOR NO OTHER REASON THAN THE FACT THAT THEY SPEAK 
ENGLISH WITH A DIFFERENT ACCENT! 

FINALLY, MR. CHAIRMAN, THERE ARE CRITICS AND “ NAY SAYERS” IN 
THIS TOWN WHO THINK THAT THE APPROVAL OF THE GUAM 
COMMONWEALTH BILL WILL SETUP A DISTINCT POLITICAL ENTITY 
SEPARATE AND APART FROM THE CONSTITUTIONAL FRAMEWORK OF THE 
UNITED STATES. I CAN ASSURE YOU THAT WE ON GUAM ARE NOT 
SEEKING TO SECEDE FROM THE UNION! WE ARE NOT INTERESTED IN 
INDEPENr®NCE, AND THE NATION’S STRATEGIC INTERESTS REMAIN AS 
EVER SECURE AND UNDISTURBED ON GUAM. STATEHOOD IS ALSO NOT A 
REALISTIC POLITICAL GOAL FOR US AT THIS TIME 
WHAT WE ARE SEEKING FROM YOUR COMMITTEE AND THIS CONCHtESS IS 
FOR AN ACCORD THAT WILL ACCORD US THE EQUALITY ENJOYED BY ALL 
AMERICANS EVERYWHERE, PLUS THE ABILITY TO BECOME 
ECONOMICALLY MORE SELF-RELIANT AND THE FREEDOM TO ASSERT OUR 
CULTURAL SELF-PRESERVATION. 

WITHIN THE UNIVERSAL POWERS OF THE CONGRESS OVER TERRITCMUAL 
ISSUES, THERE ‘S A WHOLE CONSTELLATION OF STATUS OPTIONS, 
(BETWEEN STATEHOOD AND INDEPENDENCE) THAT THIS BODY CAN 
ENACT FOR GUAM, IF IT SO CHOOSES. (HIANTEDSOME MAY REQUIRE 
CONSTITUTIONAL AMENEAtENTS OTHERS MERE DELEGATION OF 
CONCaiESSIONAL AUTHORITY. OUR reTITION TO CHANOT OUR PCtt-ITICAL 
STATUS IS NOT BASED ON OUR HOSTILITY TOWARD THE NATION’S 
DEMOCRATIC SYSTEM OF GOVERNMENT. BUT AS ONE WRITER TO THE 
PACIFIC DAILY NEWS RECENTLY WROTE: “PUSHING DBklOCRACY ABROAD 
IS NOT ONLY GOOD AMERICAN FOREIGN P(H.ICY BUT AS AMERICANS WE 
SHOULD ALL INSIST THAT IT’S IMPLBkIENTA’nON AND PRACTICE SHOULD 
START WHERE AMERICA’S DAY BEGINS.” ^YUUSMAASE 
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I RESPECTFULLY REQUEST THAT THE MAYORS’ COUNCIL’S RESOLUTION 
TOGETHER WITH MY INTRODUCTORY REMARKS BE MADE A PART OF 
YOUR COMMITTEE’S RECORD. I’LL BE HAPPY TO ENTERTAIN ANY 
QUESTIONS YOU MAY HAVE FOR ME. 

- 30 - 



187 


STATEMENT OF SENATOR ANTHONY C. BLAZ 
VICE SPEAKER, 24™ GUAM LEGISLATURE 
BEFORE THE 

COMMITTEE ON RESOURCES 
U S HOUSE OF REPRESENTATIVE 
FOR P^SAGE OF HR 100 
GUAM COMMONWEA LTH ACT 
OCTOBER 29, 1997 

Chairman Young. Members of the Committee, I am Antliuny C. Blaz, Vice 
SpealcCT of the 24"' Guam Legislature, testifying on beh^ of Speaker 
Antonio R. Unpingco and die Guam Legislature 

Guam, before March 5, 1521, was a "free" island community inhabited for 
over 7,000 years by indigenous Chamorro whose origin is still being 
debated among anthropologists and historians. Guam was a colony of 
Spain from 1521 until 1898 when the Spanish/ American war ended and 
Spain ceded Guam to die U. S. Government Next year will culminate 100 
years of U. S. Government administration of Guam as an "Unincorporated 
Territory". 

Historically, when anyone makes reference to Guam, usually the first thing 
diat comes to mind is a "military instaliadon island" in die Western Pacific. 

The details of die story of Guam can be easily presented just as readily as it 
can be twisted and told out of or in a different context away from 
meaningful facts. A strategic description is worth menlioiiing. Guam, bjf 
air, is about three hours from Japan; three and a half hours from South 
Korea; four hours from Taiwan; five hours from 1 long Kong; four hours 
from the Philippines; and five and a half hours from Beijing. 

Guam, bu air, however, is ei^t hours firom Honolulu; twelve huurs from 
California and sixteen hours from Washington, D. C. 

From this desc rip t i on, one can cosily conclude dial Guam is more 
Asian/Pacific than American, notwidistandlng diat it is the western-most 
goasessiow of die U. S. Coveniment, the farthest removed, and 
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strategically/ it is, today, a vibrant and dynamic gateway to the 
Asia/Pacific region. 

Except for a very brief period when Guam was occupied by Japanese 
military forces responsible for some of the most atrocious war crimes ever 
committed and later liberated by the American armed forces, the U. S. 
Government ruled Guam and its people. 

As in WW II, Guam's sons were called to defend the United States and 
were asked to make the supreme sacrifice by giving their lives, the highest 
number per capita compared to any similar community in the United 
States, in defense of their country during the 1950 "police action" in Korea 
and the undeclared war in Vietnam, a decade later . 

Whenever there is a military need, Guam continued to play a critical 
strategic military role in the protection of the national security interest of 
the United States. 

Also, when the U. S. Government needed to contain its cost and in its effort 
to downsize the military, the United States reached all the way across the 
Pacific and touch Guam, creating a long lasting aberration in the limited 
economy Guam was enjoying, forcing Guam to be innovative and creative 
by demanding the return of excess land unused by the military and 
converting a negative incident into the economic success currently 
happening today. 

These facts are being articulated here because they support the reasons 
why the U. S. Government must grant the status of Commonwealth to 
Guam as a matter of protecting its national interest in Uiis region under 
mutually beneficial terms. 

The Asia/Pacific region, since the beginning of the 1990s, has 
demonstrated economic growth, stability, development and continued 
enhancentent with no end in sight, even surpassing the traditional 
international trade the United States have eryoyed through its Atlantic 
borders since the Industrial Revolution era. 
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While the international trade within the Atlantic region aiid throughout 
Europe is still very significant, its growth and expansion, widi the eminent 
inauguration of a consolidated trade union in Europx;, has leveled off. The 
United States needs to expand its global market to protect its national 
security interest. 

It may sound strange that the global market and international trade 
opportunities are being discussed in support of the interest of United 
States' national .security. 

However, if one examines the necessary components for an independent 
nation to become a "world super power" or, better yet, what caused the 
decline of the United Soviet Socialist Republic (USSR), one cannot miss the 
most important component; continued economic liealth . The economic 
health of a nation determines that nation's capabilities in becoming and 
sustaining a world super piower position. 

The economic factors important for a continued economic healtit of any 
nation include the ability to, with as little as possible restraint or barriers, 
create and accumulate capital; the unrestrained freedom of the private, 
non-govemmental, sector to pursue an entrepreneurial based economy; 
unrestricted flow of moitey; abundance of raw malerieds and unlimited 
highly motivated and trained human resources; stable governmental 
policies and laws; unrestricted market access; dismantling of governmental 
barriers, tariff and quota; and, a government that is of laws rather than of 
man where legal recourse is understandable, practical, tested tmd certain. 

The United States is the only world super power. 

To continue, she must protect, cnhoivce and anchor herself permanently 
and securely within the Asia/Pacific region where much of tite economic 
activity is to be centered in tiw next millenium. 

Guam, because of its location, loyalty and patriotism will strategically 
always be of great military ax\d economic value to tiie United States. 

After all of these have been said and done, obvious questions arise: 
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'Wluif dttes the national interest of the United States have to do with 
granting Guam its Commonwealth political status? 

And, how are these arguments about the national interest of the United 
States relevant to Guam's Commonwealth political status? 

Imapne the United States having a continued physical presence in this 
region durough a commonwealth relationship with Guam. The U. S. 
Government will not only have a world super power presejice that is 
secured and entrenched in die continental boundaries of the United States, 
but also a physical presence in Asia and the Western Pacific. 

It may be argued that the Unites States can do whatever it pleases without 
Guam. After all, what is being a world super power if one cannot 
command international influence and respect? 

While this is a matter of fact today, it is not guaranteed for the future nor 
can the United States take its world super power position for granted. 

A majority of global economists predicted that the gross national product 
of the People's Republic of China, with over 2 billion population, would 
equal the gross national product of die United States within the next fifty 
years. This nation alone will support a massive market never experienced 
by any other nation on earth, with a level of affluence tiiat will be second 
cmly to those truly industrialized nations like die United States and Japan. 
The Europeen Common Market will not compare nor be able to compete 
widi die single market in China. 

Imagine the United States having as its westernmost landmoss, die island 
of Guam, U. S. A., wldi its laws, courts, government, currency and 
ecorvomy, again, right in the middle of diis region. Picture die United 
States here on diis island, a major player and initiator, developer, and 
beneficiary of all of the economic benefits to come. Visualize a world 
super power among die other tigers within this region. Imagine how better 
and r~r*irr it would be if the United Slates is physically situated ri^t in the 
middle of all of these economic activities. 
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Imagine the United States safely, secured and permanently entrenched in 
this region through its commonwealth relationship with Guam. 

While our generation may not be able to witness much of the next century 
at the turn of the millenium, our children and grand children will be 
tuound to witness and participate in the possible consolidation and 
reconstitution of a regional state among the island nations within the entire 
Micronesia to form the next state of the United States of America. 

Is this far fetched? 

Perhaps to you and me and my generation but, definitely not to my 
children and grandchildren. 

Just imagine the limitless possibilities a Micronesian regional state of the 
United States of America can create! 

I sincerely" hope that I have done justice to my kids and Guam's future 
generations in our quest for Commonwealth. I look forward to continuing 
and advancing our very important dialogue in further hearings early next 
year in Guam, U. S. A, where America's day begin. 


5 
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TESTIMONY OF SENATOR MARK FORBES 
MAJORITY LEADER AND CHAIRMAN OF 
THE COMMITTEE ON RULES. OOV^NMENT REFORM AND FEDERAL 
AFFAIRS. 24™ GUAM LEGISLATURE 
ON H R. 100. THE GUAM COMMONWEALTH ACT. 

Chairman Young and members of the Committee, thank you very much. 

By definition, anything we do to resolve the political status dilemna that faces small, non 
self governing territories tike Guam, is going to be unprecedented. By that. I do not 
mean to say that precedents don't exist, especially in an international sense, for solving 
the problem that the administration of places like Guam poses for the federal government. 

I mean only to say that in the near century that the federal government assumed 
possession of these areas, very little thought has been given in the federal government to 
the existential problem it created for itself when it chose to acquire these areas, and then 
stretched prevailing constitutional notions to allow for their acquisition. In the absence of 
clear thinking bad decisions were made. The challenge before us to avoid being trapped 
by those bad decisions. The challenge before us is to think creatively, and not 
expediently. The challenge before us is to avoid “custom", especially custom which - to 
misquote Shakespeare - is best honored in the breach than the observance - and instead 
think outside the box. 

Guam is a non-self governing territory. Non-self government for Guam began with the 
Treaty of Paris, the principle signatories of which were Spain and the United States of 
America. In that treaty, the United States Government explicitly states that it will 
determine the civil rights and the political status of the native inhabitants of Guam - the 
unnamed - and yet clearly indicated Chamorro people. Note that in this Treaty. ratiHed 
by the Senate, it is Congress that will determine the rights and status of the Chamorro. 
Not the Constitution. The importance of this distinction was made clear several years 
later during the so-called Insular cases before the Supreme Court which established the 
existence, previously unrecognized, of "unincorporated territories" in the American 
system. As is well known, prior to the insular cases, it was commonly assumed that all 
territory acquired by the United Stales would eventually be admitted to the Union as a 
State.. In the insular cases, the Supreme Court stated that territory could be acquired 
which the United States never intended to incorporate into the Union as a full and equal 
Stale. Under this new regime, the homeland of millions of Filipinos could be 
expropriated for American use without an implicit recognition that one day the 
Philippines would be a state, and without the application of the Constitution to Filipinos, 
as was in fact the case. This status applied then and still applies to Guam and its native 
inhabitants, the Chamorro. 

In Rasmussen v. United States, the Court relates the sums of places like Guam clearly to 
the Treaty of Paris and distinguishes the relationship so established from other 
acquisitions of territory by treaty, such as the acquisition of Alaska. The Court said: 

“If the treaty-making power could incorporate territory into the United States without 
Congressional action, it is apparent tha the treaty widi Spain, ceding the Philif^nes C«d 
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Guam] to the united States carefully refrained from so doing; for it is expressly provided 
that (article 9) ‘the civil rights and the political status of the native inhabitants of the 
territories hereby ceded to the United States shall be determined by Congress."' 

Later, with respect to Alaska, the Court said: 

‘The treaty concerning Alaska, instead of exhibiting, as did the treaty respecting the 
Philippine Islands, the determination to reserve the question of the status of the acquired 
territory for ulterior action by Congress, manifested a contrary intention, since it is 
therein expressly declared, in article 3, that: 

‘The inhabitants of the ceded territory ... shall be admitted to the enjoyment of ail the 
rights, advantages, and immunities of citizens of the United States; and shall be 
maintained and protected in the free enjoyment of their liberty, property and religion.’” 

The Court concludes that it was clearly the intent of the United States to incorporate 
Alaska in the same manner it incorporated territory acquired from Mexico in the Mexican 
War. whereas this is expressly no the intent with the Treaty of Paris. 

Therefore Guam is a territory, but distinct from other traditional territories in that no path 
to statehood exists and that the civil rights of Chamorros and the political status is to be 
determined exclusively by Congress. 

Guam's status as an ‘unincorporated territory’ was modified somewhat in 1946 by treaty. 
The United Nations Charter, Article 73, created a new category into which the United 
States placed Guam and from which it has never been withdrawn. This new category is 
the ”non-self governing territory”. By treaty is established the concept of ’’self- 
determination”, by which the peoples of a territory are promised the right to determine 
their political status. This new regime was confirmed by the United States in 1992 
through the International Covenant on Human Rights. 

What Guam is seeking is to change the territorial regime once more and acquire for our 
people an inherent right of self-government. It is insufficient that we be ’given’ a 
government that administers Guam using powers delegated to it by Congress. That is in 
fact the status. What we seek is for our government to have inherent powers, for our 
people to have inherent powers, for Guam to exist as a political entity in its own right and 
for our people to enjoy for themselves a degree of the personal sovereignty that is the 
right of other American citizens. 

In order to accomplish this, we ask Congress to dispose of certain powers of government 
over Guam and the people of Guam, not all. 

Can Congress do this, and if so, how? 

Congress has disposed of territory many times in its history. Since the earliest times. 
Congress has been able to, under the Territorial Clause, dispose of less than all of the 
ownership rights to land that it owns. It has transferred mineral rights, for example. 
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Many times Congress has transferred title of territory (here meaning land) to persons, 
states or territories. While disposal of property may not seem the same as disposal of 
sovereignty, the Territorial Clause makes no such distinction. Congress has in fact 
disposed of sovereignty under the Territorial Clause many times as well. In one case, 
that of the Philippines, it was a full and complete disposal of authority and power. 
Congress granted the Philippines complete independence. In most cases, the disposal 
was partial. The territories were admitted into the Union as Slates. How is this a partial 
disposal? Consider: all areas that were once territory of the United States fell under the 
plenary authority of Congress. They were not sel^goveming. Under the Territorial 
Clause, Congress made all needful rules and regulations for them. Upon admission as 
States, these territories acquired a measure of self-government, as powers the federal 
government is not granted through the Constitution are reserved to the States. But 
Congress did not lose all power over these territories. As stales, Congress and the federal 
government retained certain powers of government over these areas, even though they no 
longer fell under the Territorial Clause. In once sense, partial disposal of territories has 
been the rule in American history, not the exception. 

Since Guam is not seeking to, or ever likely to, become a State, are there mechanisms 
other than Statehood which will allow for a partial disposal of Congressional powers? 
Put differently, is it possible for one Congress to bind future Congresses with respect to 
these matters? 

On the subject, a plurality of the Supreme Court wrote in 1996 that: 

“...although we have recognized that “a general law ... may be repealed, amended or 
disregarded by the legislature that enacted it” and “is not binding upon any subsequent 
legislature,” on this side of the Atlantic the principle has always lived in some tension 
with the Constitutionally created potential for a legislature, under certain circumstances, 
to place effective limits on its successors, or to authorize executive action resulting in 
such a limitation.” 

If no limits are possible, then what is a treaty? If no action is binding, how can the 
government enter into any contract? How could it procure services or material if no 
contract is binding? Clearly there are circumstances where one Congress does bind 
future Congresses, or limits their freedom of action. If it can be done in those 
circumstances, why not in order to address the specific relief Guam seeks? 

While it has not yet explicitly happened, is there anything that truly prevents Congress 
from disposing of some of its governmental powers under the Territorial Clause, but not 
all? We can find no prohibition against this. 

Indeed, depending on what court you listen to, it may have already happened. The 
Customs Court in 1970 in Nestle v. United States said that no such disposal had occurred 
in the case of Puerto Rico, referring to the legislative history of the Puerto Rican compact 
for justification, the District Court in Puerto Rico has reached a different conclusion, 
applying the National Labor relations Act to Puerto Rico as it applies to states, not 
territories and saying: 
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. .Puerto Rico ceased being a territory of the United States subject to the plenary powers 
of Congress as provided in [the ‘territorial clause’). From July 2S, 1932, in which the 
Commonwealth of Puerto Rico was bom, Puerto Rico ceased being governed by the 
unilateral will of Congress; now it is being governed by the express, though generic, 
consent of the people, through a compact with Congress. Whatever authority was to be 
exercised over Puerto Rico by the federal government would emanate thereon, not from 
Article IV of the Constitution, but from the Compact itself, voluntarily and freely entered 
into by the people of Puerto Rico; a compact which cannot be unilaterally revoked by 
Congress or by the people of Puerto Rico." 

The Supreme Court has held that Puerto Rico "like a state, is an autonomous political 
entity, ‘ sovereign over matters not ruled by the Constitution.’” 

To the extent that there is confusion over such powers as Puerto Rico may have, they 
seem to stem from the vagueness of the compact, as opposed to any inherent inability on 
Congress' part to dispose of territory through a compact. This is why our Act strives to 
be specific about what powers Congress will dispose of what will be retained. 

The United States limits its sovereignty every time it ratifies a treaty. No legal reason 
exists why Congress cannot limit its power over territories by giving some of those 
powers to territories themselves, indeed, it would be less of a limitation than a treaty with 
a foreign power since the United States retains overall sovereignty over Guam. 

Congress has the authority to do what Guam seeks. It can dispose of some of its 
governmental powers over Guam and invest the people of Guam with a right of self- 
government, and the manner we suggest Congress do this, while perhaps unprecedented, 
is the only way we know this can be done. 

If we don’t do what Guam suggests in this Commonwealth Act, what are the alternatives? 

1. The Status Quo. 

This is unacceptable. Guam cannot forever remain non-self governing, as we ate, as all 
courts have said we are, and as we shall forever be as a territory. No self-respecting 
people could accept as their ultimate fate a status that affords them no ability to govern 
themselves. Guam cannot forever be an instrumentality of the federal government. 
Colonialism was an unacceptable fate for the founders of this nation. How can it be any 
less unacceptable for us? We need resolution, one way or another. 

2. Incorporation. 

What would be the point? Incorporation would simply make perpetual our non-self 
governing status. No territory, incorporated or otherwise, has ever been self-governing. 
This alternative is simply making the status quo last forever. Incorporation without 
statehood is institutionalized colonialism. 
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3. Statehood. 

Whose offering? No government official has ever offered statehood to Guam. In fact, 
every government issued report. Congressional or Executive, has ruled statehood out as 
an option for Guam. It seems to be the persistent federal view that 130,000 people living 
on an island of 200 sq. miles located almost ten thousand miles from Washington D.C. 
cannot constitute a state. To be fair, the voters of Guam themselves have rejected 
statehood in previous plebiscites and it can be argued that statehood for Guam would be 
an economic disaster, for Guam and the United States. 

4. Becoming a county of another state. 

This is a real non-starter. Imagine asking the people of Mobile to leave Alabama and 
become part of New York State. For a million reasons, this option is no option. 

5. Guam federating with Micronesia??? Or other territories and forming a state. 

This option has actually been suggested by a few - a very small few. It is only seriously 
offered by people who know little about Guam or Micronesia. First, the freely associated 
states of Micronesia are independent nations, with their own delegations to the U.N. 
Secondly. The economic and cultural differences between Guam and Micronesia ate 
legion. This suggestion borders on science fiction. 

6. Independence 

Guam isn’t asking for it. Nor, we assume, would an independent Guam be in the best 
interests of the United States. We enjoy our close association with America. We just 
don’t understand why in our case the price of that association has to be a complete lack of 
self-government. 

7. Free association 
See independence. 

In summation, we believe that the partial disposal of Congressional authority outlined in 
the Guam Commonwealth Act is the only viable alternative available to us if we are to 
have any degree of self-government restored to the people of Guam. It is practical and 
within the powers of Congress. Although this is yet to be explicitly done in American 
territorial history, it is not forbidden by the Constitution. Indeed, if Congress were to 
look briefly beyond the narrow parameters of American experience with ' the 
administration of non-self governing territories, it would see creative examples of such 
devolution and the establishment of home-rule and other limited transfers of power to 
dependent areas. The British have been doing it for years, most recently in the case of 
Scotland. 
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One final point. There are those who have objected to the provisions in Commonwealth 
that relate to a Chamorro act of self-determination. Some see this as unconstitutional; a 
violation of the equal protection provisions of the Constitution. We disagree. Once 
again, as stated in the Treaty of Paris, Congress shall determine the civil rights and 
political status of the inhabitants of Guam. Congress alone. The native inhabitants of 
Guam at the time of the Treaty are clearly the Chamorro people. In determining the civil 
rights of the Chamorro. Congress may find among those rights a right to self- 
determination, indeed must if the United Slates is to live up to its treaty obligations with 
respect to the United Nations. Congress cannot find that settlers in Guam have a similar 
right. Has someone who moved from California two weeks ago have a right to self- 
determination? Did that person have such a right in California? Clearly not, unless one 
believes California has the right to secede from the Union. If it dies, what was the Civil 
War about? It only makes sense that Chamorros in Guam have an unrealized right of 
self-determination, stemming from the reality of our history and American obligations 
under treaty. 

Would granting Chamorros self-determination violate anyone else’s rights? Courts have 
found that in territorial clause circumstances, the equal protection clause does not 
necessarily apply. That is how laws in the CNMI restricting land ownership to Northern 
Marianas Chamorros and Carolinians have been upheld. 

There are also those who object to Guam acquiring control of immigration. They believe 
we will use such authority to allow cheap labor into Guam and set up sweater factories 
similar to those that exist in the CNMI. Nothing could be further from the truth. Guam 
wants immigration control not to increase immigration into Guam, but to restrict it. 
When I was a child growing up in Guam, Chamorros were an overwhelming majority in 
Guam. In the last twenty years, we have become a numerical plurality, although we 
remain a slight voting majority. We have no desire to go the way of the native hawaiians. 
Immigration has brought good things to Guam, and immigrants have made many positive 
contributions to Guam, but you can have too much of a good thing. Our intention is to 
slow down population growth in Guam by a control, not a stoppage, of the rate of 
immigration. 

And with respect to the cheap labor issue, I have recently authored a law. enacted just last 
month, that makes it illegal in Guam to employ alien labor in any export-driven 
manufacturing enterprise. No factories similar to those that exist in the CNMI ate 
permitted under this law. 

When I was a little boy, I watched cowboy movies and rooted when John Wayne shot the 
Indians, as all little boys did in those days. I got a little older and realized that the story 
of westward expansion wasn't quite like what happened in John Wayne movies. I 
learned that the price of westward expansion was the displacement and death of literally 
millions of Native Americans. I saw better movies, like Jimmy Stewart in Cheyetine 
Autumn, and Soldier Blue. I felt bad, and new that at the root of our nation’s growth, 
there was a terrible injustice done to the indigenous people of this continent There is no 
doubt that the United States has been a real force for good in the world, and the world 
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would be worse place had (his nation never been founded. I rirmly believe this. And 
even as a boy, 1 knew (here was no way to turn back the hands of time two hundred years 
and redress all that was wrong. But some wrongs can be ledressed. Some injustices can 
be made right. There is still time. 

There is no doubt that when the United States acquired the Chamorro people as a spoil of 
war, somebody should have asked us what we wanted. That would have been the decent 
thing to do. It would have been right. It would have been just. We're still here. We can 
still be asked. We can still be given the right to determine our own destiny. This 
injustice can be redressed. 

Let's do what is right and just. I know we still have a lot of work to do on this bill. We 
know this is just the start of a process. But if we work together, I know together, we will 
do what is right. 
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STATEMENT FOR THE RECORD 
viccntc (ben) c. pangctinan 

MINORITY leader, TWENTY-FOURTH GUAM LEGISLATURE 

HOUSE RESOURCES COMMITTEE 
(lOSih CONGRESS) 

HEARING ON 

H.R. 100 GUAM COMMONWEALTH ACT, 

H.R. 2370 THE GUAM JUDICIAL EMPOWERMENT ACT OF 1997 
S.210 OMNIBUS TERRITORIES ACT 
OCTOBER 29, 1997 


Honorable Chairperson and members ot the Committee on Resources, as a member of 
the 24th Guam legislature and as its Miimrity Leader, 1 would tike to extend a warm 
Hifa Adai and a DSngkolo na Si Yu'ns Ma'Sse' for this opportunity to present 
testimonies on measures pertinent to Guam. 


PARTI: H R. 100 *GUAM COMMONWEALTH ACT 

I appear before you not to provide trite theoretical arguments and justifications for our 
quest for Commonwealth and self-determination that you have already heard during 
various stages of your tenure -the United Natioiui' resolute and virtuous commitment 
to decolonization and self-determination, the professed collective will of the indigeiwus 
people of Guam, the Chamorros, whose distinct place in history is underplayed- or to 
refute the controversial argument that mutual consent is unconstitutional. Rather, I 
wish to enlighten l)w members erf the Committee and the public of the possibilities, 
what is realistically in tine for the Chamorro people. Because today, with this hearing, I 
believe that our quest has taken another monumental stride toward realization erf a 
century-old dream of sovcr«gnty. 

Over the last 100 years, the people ol Guam, under the majestic banner of the American 
flag, undoubtedly have enjoy^ the affluence and the protection by a political and 
military superpower afforded to us by the United States. Success, however, did not 
come by so easily. The political and economic development of the unincorporated 
territory of Guam, in its present journey toward self-determination, has undergone a 
series of laborious processes to come to this moment of time. Notwithstanding the 
plenary powers of Congress over Guam, we have, through incremental snippets, 
succeeded in achieving our current level of political maturity. As » secondary enhty, 
we have been and still arc often forgotten durii^ the decisitm-makirtg process and in its 
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resultant policies. Changes to even the most minute details of our limited self- 
goveituince mu.st be effect^ by Congress uitder the organic act. Thus what is deemed 
of utmost interest and importance to our people often is neglected and put on the 
backburner for other political exigencies and for expediency. And the national 
economic policies promulgated to benefit all Americans, have not effectively permeated 
to the geographically isolated island in the Western Pacific called Guam. 

Our achievements, how modest it may seem, are results of a tedious processes of 
persistent urging and lobbying by our dedicated leaders over a prolonged period of 
time. Considering that Guam is but a speck on the global map, the compilation of these 
incremental successes, however slight they may seem to our fellow Americans in the 
continent, is therefore a giant step for the people of Guam. 

As adeptly put forth by C'-eorge Bernard Shaw: "The reasonable man adapts himself to 
the world: the unreasonable one persists in trying to adapt the world to himself. 
Therefore all progress depends upon the unreasonable man." Without being 
unreasonable to a degree, Guam, as a conveniently negligible islet on the periphery of 
our nation, may not have attained any of the gains that we have today. Important 
aspect of all these is that, such achievements, however unreasonable they may have 
been, were realistic. 

On that premise, as a precarious creature of the Congress, our island and our people 
have not enjoyed, nor will we be ever granted, the full benefits normally and rightfully 
entitled to every American citizen. Wc discern that local self-governance, bound by its 
unincorporated territorial status, is subject to the supremacy of Federal law as applied 
to Guam by Congress in the exercise of its powers under the Constitution. And the only 
realistic way to extend permanent ecjuality in the application of the Constitution and 
laws of the United States to Guam is through our admission to statehood under Article 
IV of the Constitution. Until such time that we achieve full integration, we must 
recognize that any other status we agree to will not give Ihc people of Guam equal 
standing and protection under the Constitution 

Given this limitation, we must apply the words of the great Justice of the U. S. Supreme 

Court Felix Frankfurter " there is no greater inequality than the equal treatment of 

unequals". Without full integration as a slate, Guam and its people will forever be 
unequal to our fellow greater American citizens, therefore, you can not treat us equally 
without resulting in inequality. It is well within the power of Congress to treat Guam 
differently and thus unequally from the states, set up a different and thus unequal 
relationship between the federal government and Guam and the states of our uiuon. 
You have the authority to grant us a Commonwealth status that is different and thus 
utwqual from statehood, because yes wc are different and uiwqual from the states. 

By offering the following aruilogy, allow me to briefly examine the founding of our 
nation. Aside from the manifest reasons predicated on morality for the Declaration of 
Independence— the pursuit of liberty and the formation of a national identity -for many 
American Revolutionary leaders, extrication from the British crown meant market 
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frecdolm, liberation from the royal economic regulation and domination, fundamental 
and irreconcilable differences, with competing interests, hor them, the revolution was a 
mearrsi to survival amidst unrelenting interests of the English, ultimately leading to the 
creatiejn of a new nation. 

this historical example, Guam is not attempting to break away from its 
hegenjony. Rather we wish to enhance and clearly define the special political 
relatiohship between the respective governments of the United States and Guam which 
will tajee us into the next millennium. Extended autonomy for Guam, both politically 
and ecjonomicaily, would better satisfy the vested interests of both governments and 
their pppulacc. The liberalization of Guam will provide an opportunity to expand its 
nrarkel, free from the current constraints. It is ironic that the greatest democracy the 
history has experienced, continues to deny that same franchise to the minuscule 
territory that's afloat in the Pacific, to exercise its authority to complete the 
dccolohization process consistent with the principle of self-determination, toward a 
permaijient and full self-governing status. 

It is our objective to achieve greater self-reliance, to lessen the burden on the taxpayers 
of this Ination, however minute the effect it will result. 1-urthermore, it will serve as a 
reaffirt^ation to our global neighbors of the United Stales commitment to remain at the 
forefroht of upholding the inherent rights of the indigenotis peoples to sovereignty and 
self-determination. We are entering a new frontier. Because no historical models for 
decolonization exist in the American context, we are at a vantage point to contrive one. 
The centennial of the fall of one colonial authority and the rise of another in the island 
of Guaih is upon us. Let us not renounce this opportunity to write history. 

To tho« who oppose Chamorro inalienable right to self-determination, I offer you the 
following for your reflectioa 

America, as wo know, is a land of the immigrants, founded by immigrants, and 
sustained by their ince.ssant influx. Immigrants who came in search of American Dream 
literally built America and rendered the collective dream a reality. 

Just as the success of America was predicated on the continuous influx of new settlers 
who heve reinforced our ever-evolving labor force, we are appreciative that our 
prosperity was brought forth by the diverse groups of people that have now call Guam 
home. ;And we realize that they contributed tremendously to the building of our 
society.. Thus, we value our diversity and our plurality. During the course of this 
historical evolution, however, we must maintain our identity, our heritage. 

Culture and social organization are of paramount importance to a people's autonomy 
and integrity. Often, imperial regimes attempt, consciously or unwittingly, either to 
destroy the cultures of colonized people, or when it is more convenient, to exploit them, 
constraining, transforming, or destroying original values, orientations, and ways of life, 
through the imposition of new institutions and new ways of thought on the natives. 
Guam, throughout its history, has undergone such experiences. 
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The pi esenl Guam community depicts a pluralistic culture. The same policy-open 
itnmig ’ation based on a ruitional quota-lhat seems to have enhanced the prosperity of 
Guam, has resulted in the gradual deterioration of our identity. The demographics of 
Guam, whose area and resources are severely limited, has been extensively altered by 
its ger eral immigration pislicies, and we became host to more and more people in 
pursuit of liberty and economic prosperity. Chamorros have in effect become a 
numer .cal minority, weakening the collective integrity of the Chamorros and our 
possibi lities for cultural and political self-determination. Such forced disruption should 
not be a justification for denying the inherent political self-determination by the 
Chamc rro people. 

Yes, hi itory cannot be turned back, however their legacies can and should be rectified. 
The su vival of one culture is at stake. Fundamental to correcting the colonial legacies 
of the 1 last requires the belief in the following: Destiny of our island must be selected 
and in^lemcnted by the people who at that time were subject to imperialistic abuses 
and cultural denigration -the indigenous people of that territory, in this case, the 
Chamorros. 

One hundred years ago, we were arbitrarily and unilaterally brought into the American 
family ps less than equals. Approximately a half century later, we were granted the 
American citiaenship so envied by the rest of the world. Through Chamorro self- 
determ nation, we wish to frame our own destiny, a right which we have been denied 
for the )ast four hundred and seventy-six years. 

The fur damental issue here is historical. The Chamorro people have never been given a 
choice o become part of American society, nor to what degree. From one colonial 
power o another, we were conquered, forced to adjust to the foreign customs and 
politico 1 systems of the hegemony of the time, as control over Guam was directly 
transferred or arbitrarily sold. Immigrants to Guam, on the other hand, had a choice to 
come hqre. Contrary to what the honorable former president Ronald Reagan asserted - 
that all Americans are descendants of such immigrants- there exist in the fringes of the 
American sovereignty, peoples who have undertaken different paths, those who have 
been coloni/ed contrary to self will -the indigenous peoples such as the Chamorros. 

The voters of Guam, including the non-indigenous peoples, have endorsed, through the 
overwhelming passage of the 1987 Commonwealth Act, the inherent right of the 
Chamofro people to determine for themselves the future political status of our 
homeland. Firm belief of these peoples in the judgment of the indigenous peoples to 
safeguard the ksland and to sustain the prosperity of all its inhabitants, has made 
possiblJ such an outcome. Members of our diverse ethnic communities, through 
persoiuu experiences, highly value and understand the desires of a native people to 
indepericlently ascertain their future and the future of their children. These new 
inhabitants of Guam can attest to the import of self-determination and self-government 
embrace our right to exercise the same as they have in the I’hilippines, Japan, South 
Korea, India, and much more. They understand out desire to live harmoniously in a 
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stable milieu, unencumbered by the predicament that our sclf-(i^)vernance is not subject 
to the Whims of Washington whose geop«>litical distance with Agana cannot be altered 
nor o^^crcome, even with today's rapidly advancing technological changes. The 
invalit ated allegation that the Commonwealth Act is undemocratic, and that the 
Chamorro people seek to politically and economically disenfranchise the non- 
indigei tous residents of Guam is just that, an allegation without substance and historical 
understanding. 

With tite continued passage of time i\nd the delay in granting our people the inherent 
right to self-determination, greater injustices will be imposed on us. We must come to 
an understanding and consensus that Guam is qualitatively different from the rest of 
America. And from that understanding must come the realization that our present 
conditions are consequences of apathies past and disregard in the colossal framework 
and ps' tchc of the American polity. 

What we seek arc greater economic independence, greater self-sufficiency. 
Commonwealth will be only an euphemism to .silence the progressive segment of our 
commi nity, if the essential provisions of the Act are deleted or significantly modified 
contrary to the profes.sed wishes of the people of Guam. Through a completely 
cathart c process, we wish to overcome once and for all the continued delays in the 
exerci^ of our self-determination, the imposition of federal laws that thwart our 
economic development, and the general uncertainty and the instability attributable to 
our prolonged status as an unincorporated territory. 

The sooner we resolve the status of Guam and its indigenous people, the $<»ner wo will 
embarU on a stable path. As an individual, it is both expedient and beneficial to adapt 
himself to the world. Understanding reality, and to ensure the progress of the 
Chamotro culture and particularly, the welfare its future generations, however, we 
must uMertake the more arduous path of being unreasonable. A same sadness is with 
me today. 

Mr. cUirman at the April 19,1997 hearing on H.R. 856, the U.S.-Puerto Rico Status Act 
you exriressed sadness on hearing of the loss of Dona Pilar Barbosa Rosario, who in a 
rerson^ note to you on March 24, 1996, the morning after the hearing on HR 856 in San 
Juan, wrote: " God help us that Pilar Barbosa could live three more years to sec what 
this results in. So help me God-It's now or never." 

On December 11, 1989, Tun Pedro Perez, one of Guam's most respected Senator, at the 
Guam Commonwealth hearings urged Congress to act on the same Commonwealth Act 
before Congress today. He recounted the history of assurances received from the 
United &tes that we come back "manana, manana, manana." He plead^ with the 
Committee to act then, for he did not have too many mananas left in his life. T am 
sadden Jo say that there are no more "maiwnas" for Tun Pedro Pedro Perez. In August 
of 1991, 'three years after the first hearing, his final manana came and ho left this good 
earth. 
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At the beginning of our quest for Commonwealth, some debated whether we should 
dare to embark on this quest, a journey of hope and promise. To those who dared to 
start tV is journey, including Tun Pedro and all who are no lunger with us on this earth, 
but coi itinue to guide us from the heavens, today we vow, that we shall not dare to stop 
the journey that you dared to start. 

Honorable Chairman and members of this distinguished body, nothing is more difficult 
than nk being able to see ahead, not being unable to have hopes. W e can and have 
endurJd physical sufferings, but wo realize that human beings perish when they no 
longer have hope. Now defirtitely is the time to act and restore hope. We realize that 
we will not finish in this Congress or the next ten Congres.ses, but today, let us begin, 
for action today by this Congress on H.R. 100 gi^^es the peopie of Guam the ability to see 
ahead.! It renews hope and promise for our people. It will make all the physical 
sufferings that we have endured worthwhile, for with hope and promised renewed, we 
know tkat the people of Guam shall not perish. 


PABTf H R. MTU -THE GUA M itiniriAL EMPOWERMENT ACT QF192 Z: 


The popple of Guam, whose self-government is hindered by the lack of clarity on our 
political status, have strived to enhance our self-government through whatever mcaits 
possible within the binding scope of the Congress that has plenary powers over our 
affairs, j Notwithstanding these impediments, wc have succeeded in gaining some 
ground We have been able achieve, among others, an elected legislature in the early 
SO's, elected Governor and Delegate to the Congress in the 70 s, and most recently, the 
appoini ment of our own Supreme Court Justices. All have been results of a tedious 
process of persistent urging and lobbying by our dedicated leaders over a prolonged 
kriod ( >f time. H.R. 2370, if passed, wilt be hailed as another milestone in our limited 
self-gov ernment. It will result in a sound foundation of the third branch of government, 
the coui ts. 


When the Thirteen colonies declared independence from the Great Britain, the leaders 
of the Revolution discerned the need to establish an institutional mechanism in the 
newly-fbunded nation that would permanently protect the people from the emergence 
of an autocratic individual or a regime that they so despised and just extricated 
themsekes from. To that end, the architects of the U.S. Constitution carefully 
construked a democratic structure of government comprised of three branches- the 
legislatilve, the executive and the judicial branches- with each holding an exclusive 
authorilV in the life process of any given poUcy. This doctrine of Separation of Pemrers, 
a basic benchmark and fundamental precept of our nation, laid the foundation for a 
perpetuation of a democratic system of government that we currently enjoy and 
cherish. 1 


Defining feature of this is the system of checks and balances that would ensure the 
sanctity'and the distinct integrity of the three branches that were created. Under this 
system, Uch one of the three branches has, and does practically exercise, its authority to 
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ensurcj Jhe fair and orderly operations of the others. The legitimate practice and 
preseryaKon of this doctrine requires the understanding of and conformance to the fine 
equilibrium that exists between the two notions by the three branches. When that 
cquiliwium is broached, the foundation of our system of government is imperiled. The 
predicament that we encounter today in our territory infringes upon breaking that 
balance. 


ijudi 


The 
series 
procesi 
sluggish. 


licial branch of Guam, like its two other counterparts that have experienced a 
|)f political evolution and growth, also has undergone a major reformation 
to attain its present maturity. Its growth, however, has been comparatively 


The Supreme Court of Guam, however, after a laborious process that lasted 21 years, 
has just been realized thnrugh a local maiulate, and is administering all functioits of the 
judicial branch. The Supreme Court of Guam has embarked on a noble task to enhance 
the efficiency and the effectiveness of our judicial system. Through its inclusion in the 
Organij: Act, the foundation of the Supreme Court's place in our government will be 
accord^ the same protection from erosion emanating from the rage of politics that the 
Executive and Legislative branch enjoy. 


I further wish to convey the unequivocal desire of the people of Guam to elect their 
Attomqy General. This expression of their desire has been reiterated and embodied in 
the res&utions overwhelmingly passed by both the Twenty-Third and the Twenty- 
Fourth Guam Legislature. The direct selection by the will of the people of Guam of the 
Attorney General is right, just, and prudent for the people of Guam to have an 
independent Attorney General, unfettered by incessant political intervention from a 
single individual. 

The need and the will of the people of (iuam for an Attorney General accountable solely 
to the public is overwhelmingly evident. During recently held hearings, extremely 
grave concerns have emerged leading to the questioning of whether the Itand-picked 
Attorney Cieneral of Guam is sufficiently independent from political interfcreiKe by the 
Governor. Under subpoena, as most employees and members of the public alike were 
hesitannto testify in the fear of reprisal, many, including current and former prosecutors 
and prominent private attorneys, informed the members of the l,egislature that there 
exist extensive political interference, selective prosecution, poor management and 
sloppy performance at the Office. 

Since the Governor does currently appoint the Attorney General, the office of the 
Attorney General may bo subject to the unwanted, unfair, and vindictive influence of 
the Governor's office. Although the Attorney General may argue otherwise, and does 
so indeed, the preponderance of the evidence and testimony to the contrary is 
staggering. At the Judiciary hearing, under sworn testimony, witnesses attested that 
without justifiable evidence, cases arc often thrown out, or sometimes invidiously 
created. It has become inherently cleared that the appointed Attorney General is ixjt 
capable of isolating himself nr herself from political interference. 
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Surely you must a(;ree with me that we must not permit the power of the law as 
exercised by an appointed Attorney Cieneral hr chill the basic tenets of democracy that 
allow the leaders and citizens of our community to debate and discuss issues that affect 
our lives without the fear of retribution and revenge. 

The Gbvernor should nut and must not violate the independence of the Attorney 
Gcnert I's office. It is fundamental to the underpinning of our democratic process of 
openniss and fair play that the Attorney General not be u.sed as an apparatus of the 
head o ' the executive branch, for the power of the law is too great and pervasive to be 
used ail a political tool of a single person. We have seen what happens when a single 
person controls the law instead of serving the people. History is replete with 
individ uals who have fulfilled their temptations although unwise and hurtful, simply 
because they have the power to do so. We have seen it with Napoleon, Hitler, Stalin 
and Mtjrcos. 

An elected Atmrney General does nut mean the absence of politics from the selection 
procesd, but rather that the politics and the selection process arc directly controlled by 
the per^plc via the ballot box. I believe that the electorate of Guam are equipped, 
responsible and mature enough to exercise this power in deciding their own attorney 
general 

Across our nation, forty-three of the fifty states have vested this power over the 
selection of their attorneys general directly with the voters, while, of the remaining 
seven states, Tennessee's is appointed by the State Supreme Court, Maine's is selected 
by the Legislature. The rest, which includes Ala.ska, Hawaii, Wyoming, New Jersey, 
New Hampshire and all of the flag territories and the l.)istrict of Columbia, Attorney 
Generals are appointed by their respective Governors. It is worth noting that those 
states and all of the territories where internal self-government is a recent phenomena 
have ndt relegated the power to determine the attorneys general to their electorates. 
Guam and its voters are prepared to break out of this pack. 


Any significant political change within our territory requires an act of Congress. It is a 
tedious^task that nonetheless must be abided by at this juncture of our journey toward 
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Sectiol 1 2, which seeks to amend section 8 of the Organic Act of Guam (48 U-S.C. 1422b) 
by adc ing at the end thereof the following new subsection: 


1 "(e) An absence from Guam of the Governor or the Lieutenant 

iGovernor, while on official business, shall not be a 'temporary absence' for 
^he purposes of this section." 


Althoijgh recent technological advances have made it possible for an elected leader of a 
jurisdiction to effectiveiy communicate with his home base from any given place and 
time, tne extension of the powers of the Governor while off-island is neither desirable 
nor prficticable. As reiterated numerous times by my colleagues and other leaders of 
Guam,| our physical detachment from the continental United States requires special 
stipulajtions for proper local self-governance. 


Realistically, most official trips taken by the CiOvernor require a full day return flight to 
Guam. I In the event of a natural catastrophe however, the C'lOvernor's ability to return 
immediately to personally direct the recovery efforts becomes severely hindered. The 
few poets of entry may ^ damaged, rendering his return impractical. During such 
crisis situations, the requirement of immediate authorization to provide necessary 
disaster relief is vital, liven if it is feasible that the Governor returns to the island within 
a day, tjhat would result in his gross negligence of official businesses of Guam for which 
he had traveled, notwithstanding the l<x'at predicament which, once again, will be aptly 
and adequately managed by the l ieutenant Governor. 


It is my firm belief that historically, each lieutenant governor of this territory has 
gracefully performed his or her ta.sks in the event of the absence of the governor. And 
presumably, fundamental philosophical and political convictions of the two individuals 
should Iparallel. If the inference is that the highest elected official of this government 
cannot Itrust his lieutenant, whom he has selected as his running mate, to render 
judicious decisions in acting capacity then, perhaps, we are faced with an acute 
dilemmU-that an unqualified individual is occupying the second highest government 
position in the territory. 


I wholly disagree with and reject this implication on the premise that that is an 
indictment on the ability of the citizenry to elect a qualified leader. 


The Congress, for political expediency that suited the needs of that era, through the 
Organiq Act of Guam, created the most powerful governor in the United States in the 
early 1950's. Granting further authority to the Governor contradicts the legitimate 
trend tq decentralize the powers of individual officials. Our political maturity would 
render sjuch an extension of authority needless. 

Current authority effectively eliminates the need for that office: any individual who 
occupies the seat will be just another high-priced government official with limited 
duties befitting a lesser employee of the government. Moreover, extension of additional 
authority to tlv already broad powers of our Governor would result in an undesirable 
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situation whereby unnamed deputies of the executive head may improperly render 
crucial decisions on behalf of the people of Cuam. By no means should the Governor be 
allowed to delegate this solemn duty to aides and staff assistants within his office. 
who$c| accountability to the people of Cuam is not assured. 

This another issue that should be determined by the people of Guam. And the people 
have expressed an overwhelming opprtsition to this provision during an informal 
surve] conducted by the Guam Delegate to Congress, Mr. Robert Underwood. Thus 
far, thi : people have nut experienced any inconvenience nor suffered from any decisions 
made )y a Lieutenant Governor acting on behalf of the Ciovernor. To effect the change 
requin s further |ustification. 

Thus, 1 once again implore the distinguished body to delete section 2 of S. 210 as 
referre d to the House. 


Sec. 4. 


OPPORTUNITY 1-OR THE GOVERNMENT OE GUAM TO ACQUIRE EXCESS 
REAL PROPERTY IN GUAM 


Mr. Chiairman, I wish to express my opposition to Section 4 (b) Conditions of transfer of 
which requires that land transferred to the Government of Guam for other than a public 
purpose shall be for consideration equal to the fair market value. 

When the federal government took the lands from the people of Guam, they acquired 
these properties at artificially depressed prices and conditions in which the local people 
were without the benefit of representation in the disposition of their lands. Given the 
conditiws under which these lands were acquired, it would be perpetuating the initial 
InjustiM perpetrated upon the people to have to repurchase their land at today's 
inflatcq values. Therefore, Mr. Chairman, i ask the Committee to delete this section of 
the bill^fore presenting the bill before the full body. 

Sec. 8 QOMPACT IMPACT REPORTS. 

On this matter Mr. Chairman, I once again object. The transfer of the responsibility and 
the financial obligation that follows this responsibility from the federal government to 
the state of Hawaii and the territories and commonwealth is another unfunded federal 
mandate that we have to boar the burden. The decision to allow the citizens of the freely 
associate states unrestricted entry to the states, territories and commonwealths of the 
nation was done without consultation and consideration to the impact upon us. With 
demonstrated and proven evidence of the social and economic impact of this federal 
policy^ us, the federal government now seeks to further aggravate the situation by 
relieving itself of the responsibility to account for this impact. 

Without continued responsibiiity for the accounting for this federal ^licy, we will be 
once again left holding the bag for a decision which excluded our legitimate concern in 
the first place. I implore the Committee to reject this section of the bill. 
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Finall (, I seek the to amend Section 1422 of Title 48 of United States Code as follows: 

"§ 1422. Governor and Lieutenant Governor; term of office; 
qualifications; powers and duties; annual report to Congress. The executive 
power of Guam shall be vested in an executive officer whose official title shall be 
the "Governor of Guam". The Governor of Guam, together with the Lieutenant 
Governor, shall be elected by a majority of the votes cast by the people who are 
qualified to vote for the members of the legislature of Guam. The Governor and 
Lieutenant Governor shall be chosen jointly, by the casting by each voter of a 
single vote applicable to both offices. If no candidates receive a majority of the 
volra cast in any election, on the fourteenth day theroiafter a runoff election shall 
be held between the candidates for Governor and Lieutenant Governor receiving 
the highest and second highest number of votes cast. The first election for 
Governor and Lieutenant Ciovernor shall be held on November .1, 1970. 
rrhereafter, beginning with the year 1974, the Governor and Lieutenant Governor 
shall be elected every four years at the general election. The Governor and 
^icutenant Governor shall hold office for a term of four years and until their 
|succes.sors are elected and qualified. 

I No person who has been elected Governor for two full successive terms 
jshall again be eligible to hold that office until one full term has intervened. 

I The term of the elected (Jovernor and T.ieutcnant Governor shall 
x>mmcnce on the first Monday of January following the date of election. 

No person shall be eligible for election to the office of Governor or 
jeutenant Governor unless he is an eligible voter and has been for five 
:onsecutive years immediately preceding the election a citizen of the United 
: States and a bona fide resident of Guam and will be, at the time of taking office, 

. It least thirty years of age. The Governor shall maintain his official residence in 
I juam during his incumbency. 






♦rTi* 1*771740(1 




I The Governor shall have general supervision and control of all the 
departments, bureaus, agencies, and other instrumentalities of the executive 

S raitch of the government of Guam. He may grant pardons and reprieves and 
:mit fines and forfeitures for offenses agaiast local laws. He may veto any 
itgislation as provided in this chapter. He shall appoint, and may remove, all 
officers and employees of the executive branch of the government of Guam, 
except as otherwise provided in this or any other Act of Congress, or under the 
laws of Guam, and shall commission all officers that he may be authorized to 
abpoint. He shail be res^nsible for the faithful execution of the laws of Guam 
aM the laws of the United States applicable in Guam. Whenever it becomes 
necessary, in case of disaster, invasion, insurrection, or rebellion, or imminent 
danger thereof, or to prevent or suppress lawless violence, he may summon the 
{fosse comitatus or call out the militia or request as-si.stance of the .senior military 
or naval commander of the Armed forces of the United States in Guam, which 
may be given at the discretion of such commander if not disruptive of, or 
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inconsistent with, his I'cderal responsibilities. Me may, in case of rebellion or 
invasion, or imminent danger thereof, when the public safety requires it, 
proclaim the island, iitsofar as it is under the jurisdiction of the government of 
Guam, to be under martial law. The members of the legislature shall meet 
forthwith on their own initiative and may, by a two-thirds vote, revoke such 
proclamation. 

The Governor shall prepare, publish, and submit to the Congress and the 
Secretary of the Interior a comprehensive annual financial report in coitformance 
with the standards of the National Council on Qtvemmental Accounting within 
one hundred and twenty days after the close of the fiscal year. The 
comprehensive annual financial report sitall include statistical data as set forth in 
the standards of the National Council on Governmental Accounting relating to 
the physical, economic, social, and political characteristics of the govermnent, 
and any other information required by the Congress. The Governor shall 
transmit the comprehensive aiutual financial report to the Inspector General of 
the Department of the Interior who shall audit it and report his findings to the 
Congress. The Governor shall also make such other reports at such other times as 
may be required by the Congress or under applicable Federal law. He shall also 

! ')mit to the Congress, the Secretary of the Interior, and the cognizant Federal 
fitors a written statement of actions taken or contemplated on Federal audit 
ommendations within sixty days after the issuance date of the audit report, 
shall have the power to issue executive orders and regulations not in cortflict 
:h any applicable law. Me may recommend bills to the legislature and give 
iression to his views on any matter before that body. 

There is hereby established the office of Licuteitant Governor of Guam. 
t Lieutenant Governor shall have such executive powers and perform such 
ties as may be assigned to him by the Governor or prescribed by this chapter 
under the laws of Guam." 


48 U.S C. §1423f, part of the Organic Act of Guam, provides that "|n]o person shall sit 
in the legislature who... has been convicted of a felony or of a crime involving moral 
turpitupe and has not received a pardon restoring his civil rights". However, the same 
Act dorts not prohibit a convicted felon from assuming the highest seat in the Territory, 
the Governor of Guam. 


Mr. Chi lirman, it would be against the interest of the people and the island of Guam to 
empow >r a felonious individual to govern artd render decisions on their behalf, where 
presently, the only recourse under tlie law for removal of a criminal Governor or 
Ueuten int Governor requires the tedious and overwhelming process of referendum; 

Therefo », I seek your assistance to preclude those with fclisoy convictions from seeking 
or maintaining the posts of Governor and Lieutenant Governor of Guam. Same 
provisk n, I believe, should apply to the post of elected attorney general. 



211 


Testimony 

By 

The Honorable Peter C. Siguknza 
Chief Justice of Guam 
Before the 

Committee on Resources 
U.S. House of Representatives 

ON 

“The Judicial Empowerment ^ lct” 


Wednesday, October 29, 1997 
Washington, D.C. 



212 


Good Morning Congressman Don Young, Congressman Robert 
Uiulerwood and other distinguished members of the House Comm ittce on 
Resoutees. i would like to thank you for the opportunity to provit e written 
testimony in full support of H.R 2370, the Guam Judicial Empow ;rment 
Act of 1 997. It is indeed an honor. ' 

I sit before you today as the Chief Justice of Guam and head of Gt am’s 
Judiciary. It is not often 1 am given the opportunity to address leg islation 
which will so closely affect the operations of a branch of govemm ent 
universally expected to be independent and apolitical. If it were u > to me 
partisan politics would have no place in our island’s Judiciary. 

In other U.S. jurisdictions, the existence of a state Supreme court ] ireceded 
the creation of trial courts. However, on Guam, the Suprei^ Cou t 
established a little over a year and a hsflf a^o -- some forty yem a ter the 
operation of the trial courts. Thus, we did not have the benefit of he 
establishment of a unified judiciary. It has been a slow evolution, but one 
not due to lack of an effort on the part of those on Guam. You ma y recall 
that an early effort to establish a court of last resort on Guam in 11 74 was 
later ruled invalid by the U.S. Supreme Court. The Court found tl at no 
provision existed within the Organic Act of Guam authorizing the transfer 
of appellate jurisdiction from the local Federal District Court to th : newly 
created Guam Supreme Court. 

Equal to tire ether two branches of Guam’s government, the islanc ’s 
judicial structure must be set forth in the Organic Act and not esta rlished 
by local law. “The Judicial Empowerment Act” will complete the tripartite 
structure of goverrunent and the relationship between tire three co- equal 
branches. To leave the judiciary definable by potentially shifting ocal 
political tides is contrary to the republican form of government wl ich 
embodies such fundamental principles as tire separation of powen docteine 
and system of checks and balances. Passage of HR 2370 would S( lidify 
tiM Judiciary’s structure to ensure its status as a separate and coon Imate 
toanch of government and define the Supreme Court’s authority a i tire 

Figelof 10 



213 


head of that branch. 

A review of various state constitutions, model constitutions prepaid by 
the American Bar Association, and the Legislative Drafting Resea ch Fund 
of Columbia University, illustrates the fact that the judiciaries of s :ate 
governments are properly defined in the state constitutions. Guan history 
has also shown that the court system must be structurally defined vithin 
the Organic Act. To fail to do so would likely leave the Judiciary 
vulnerable to the branch which created it. 

Allow me to clarity. In a commentary published in the Guam Pac fic Daily 
News on January 5, 1997, Senator Elizabeth Barrett- Anderson, th( 
Chairperson of the Judiciary Cormnittee for the 24’’' Guam LegisU ture, 
addressed the concern about Guam having a Judicial branch susce jtible 
and disparate to the other branches. She acknowledged the absurc notion 
that the Legislature might have the power to eliminate the Territor y’s 
highest court, and wrote: 

"There is a real danger in allowing one branch to determin ; the 
existence of another. The most fundamental of all constitutional j. rinciples 
is the creation of three separate, yet co-equal branches of govern! tent". 

Senator Barrett-Aoderson’s commentary reveals a critical flaw in )ur 
governmental structure which the U.S. Congress alone is capable >f 
correcting. The basic structure of the Judiciary must be set in con :rete, not 
sand, so that it can withstand the erosion that might otherwise flo^ t from 
the shifting political tides. 

We are all aware that the three branches of government are functic nally 
separated for the very purpose of each acting as a check and balan ;e to the 
others. Every child who has played the game “jun, kin, po” or “re ck, 
scissors, paper” understands the most fundamental aspect of the tr partite 
system of government. However, without a defined structure set f< >rth in 
the Organic Act of Guam, and one left susceptible to local legislat on, the 
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Guam Legislature can always make our "rock*' small enough to be broken 
by their “scissors.” The ability to dictate the existence of a coordi late 
branch takes the balance out of the system of “checks and balance 
Instead of “separate and co-equal, the Judiciary would be “separat ; and 
subservient.” 

The record thus tar compeb the conclusion that “The Judicial 
Empowerment Act” is necessary to protect it from intrusions by tl e 
coordinate branches. 

In 1973, Guam Public Law 12-85, titled the Court Reorganization Act, was 
passed into law. The 1973 Act envisioned a Judiciary with a local 
Supreme Court at the helm, though that mission was unfulfilled, a > 
previously mentioned. 

In 1977, Guam held a Constitutional Convention to develop and p ‘opose a 
constitution for Guam. The Constitution was signed by thirty-twc 
delegates elected by the voters of Guam. That Constitution was 
subsequently approved by the President of the United States and C ongress, 
but eventually rejected by the people of Guam in a referendum. Ii thi 
constitution, the provisions relating to the judiciary were formulat :d by 
Delegate Frank G. Lujan and provided for a Supreme Court of Gu im as the 
judicial and administrative head of the Judiciary. Virtually all of the 
provisions contained in the draft constitution of Guam are'Teflecte 1 in “The 
Judicial Empowerment Act.” 

Because Public Law 12-85 was ineffective in establishing a Supre ne Court 
and the Constitution was rejected by the voters of Guam, Congres t was 
asked to amend the Organic Act to provide for a Supreme Court. 

The creation of an appellate court was eventually authorized by th ^ 
Omnibus Territories Act of 1 984. In that act. Congress envisionet I an 
appellate court which would exercise sufficient institutional traditi ons and 
which would be akin to the supreme courts in the several states. F owever. 
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the Omnibus Territories Act lacked specific provisions regarding 1 lie 
substantial shape and structure of this court and the Judiciary of G jam, 
instead leaving its defmition to the Legislative and Executive bran zhes. 

This point is especially important because it brings the Judiciary ii ito sharp 
contrast with the other two branches. The duties and functions of he 
Executive and Legislative Branches are clearly defined in the Org inic Act. 
The Governor is given the authority to organize the executive bra ich. The 
Legislature is also given the power to organize itself. 

While the amendments to the Organic Act bestowed appellate juri idiction 
in an appellate court created by law, the Organic Act did not expli :itly set 
forth those powers which are traditionally inherent in a court vest! d with 
appellate jurisdiction. Passage of HR 2370 would corresponding! i place 
the Guam Judiciary within the Organic Act 

In 1993, after over 8 years of discussion, internal debate, and pubi ic 
hearings, the Judiciary was reorganized with the passage of the Fr ink G. 
Lujan Memorial Court Reorganization Act. The 1 993 Court 
Reorganization Act was patterned after the 1 973 Act and the draft 
Constitution provisions. The intent of the legislation was to "cret te not 
only a Stqjreme Court of Guam for appeals and review, but to ere, tte a 
judicial system with the Stqrreme Court at its head. Therefore, tht 
Supreme Court of Guam will handle all those matters customarily handled 
by state supreme courts, including attorney admission and discipl he, court 
rules and court administration. Thus, administrative functions of the 
courts, formerly lying either with the Judicial Council or the Dish ict Court 
of Guam, are placed with the Supreme Court of Guam. " In short, the 
statute put Guam on a par with other jurisdictions in the United St ites in 
making its highest court the repository of judicial authority. Such local 
legislation initially gave the Guam Supreme Court the tools neces ary to 
develop “sufficient institutional traditions.” 

The Supreme Court of Guam was re-established by the laws of Gt am and 
the current panel was sworn into office on April 26, 1996. I have been the 
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Chief Justice of Guam for a little over a year and a half, and my te^ will 
expire in another year and a half. During that time, 1 have heard ! ome 
people say that since the Legislature created the Supreme Court oi Guam, 
then the Legislature, if it does not agree with the court’s tidings, c in 
simply eliminate it. In view of the fact that the basic structure of t le court 
system is set forth statutorily, it is subject to constant change and 
modification by the legislative branch. There is some question as 1 o the 
extent of protection afforded the Judiciary by the separation of po' vers 
doctrine. Without question, theLegislature could not establish a 1 upreme 
Court designating the Governor or Speaker of the Legislature as tl e Chief 
Justice. But could the Legislature odierwise diminish the authorit ^ of the 
Supreme Court such that the independence of the judiciary is threi tened? 
This question has since been answered in the affirmative. “ " 

It is significant that no effort to substantially alter the Frank G. Lu jan 
Memorial Court Reorganization Act was made between its adopti( m in 
January of 1 993 and the appointment of justices approximately thi ee years 
later. It bears mentioning that only afier the justices were iqipoint d 
amendments aimed at altering the unified structure of the Judiciar r began 
to appear. In the brief tenure of our existence, the Supreme Court has 
faced no fewer than three concerted legislative attempts to undem ine its 
authority to administer the Judicial Branch. 

We have also had a case removed from' oorjuitsdictiOD bjrlocal le gislation. 
A few days before the Supreme Court was scheduled to hear oral 
arguments regarding a request by the Legislature for a declaratory 
judgment, the same Legislature then enacted a bill permitting it to strip 
jurisdiction over that matter from this court. Both our administrat ve and 
judicial authority remain in doubt given the fluid nature of local p ilitics 
and the absence of Organic Act backbone. 

For example, the Supreme Court of Guam currently has a statutor; ' basis 
for exercising supervisory jurisdiction. SsE, 7 GCA § 3107(b). Whether 
the Supreme Court also possesses inherent supervisory jurisdictioi i 
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stemming from the appellate jurisdiction confened by the Organid Act 
remains to be seen. The extmt of such jurisdiction was challenged and 
debated during the 23"* Guam Legislature’s consideration and eve itual 
rejection of Bill No. 494 and Bill No. 404, both of which attempts 1 to 
eliminate the supervisory jurisdiaion of the Supreme Court over i latters of 
judicial administration. 

Implicit in the attempt to limit the Sufneme Court’s supervisory ai ithority 
is die recognition that such powers currently exist and reside in th tt court. 
The 23'” Guam Legislature made a final attempt with the passage i )f Bill 
No. 776 which was passed by the Guam Legislature, the effect of iriiich 
was to limit the supervisory jurisdiction of the Supreme Court. Bi U No. 

776 was vetoed by the Governor and the Legislature failed to ovei ride the 
veto by a very thin margin. Thus, contrary to the doctrine of the s ^aration 
of powers and enabled by the statutory structure of the Supreme C ourt, a 
decision regarding the powers of the Judiciary was determined by the 
Legislative and Executive branches. 

“The Judicial Empowermem Act” presents the most expedient an< 
effective way to correct the fundamental flaw in the Organic Act \ /hich 
leaves the Supreme Court open to the threat of institutional death it die 
hands of the body which gave it life. A Judiciary cannot function 
independendy if another branch can modify or strip it of its powei s at will. 
It is a precept so basic to dm concept of American Democracy thi t every 
state in the Union recognizes the dual doctrines of the separation < f powers 
and checks and balance. 

History reveals that the people of Guam have had the benefit of oi er 
twenty years to debate and fine-tune the details of a Judiciary for i ruam. 
During that time, Guam has had its first high court dismanded by he U.S. 
Supreme Court. It then had a constitutional convention endorsed >y 
Congress, which approved a Judiciary, almost identical to that cor tained 
vdthin “The Judicial Empowerment Act of 1 997.” When Congres ! 
authorized the creation of an appellate court for Guam in 1 984, dii : Guam 
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Legislature worked on several drafts and changes which culminat^ in the 
Frank G. Lujan Memorial Court Reorganization Act of 1993. Thr mgbout 
the twenty-plus year period, several^nciples were consistently a rproved - 
and endors^ by various Guam Legislators and policymakers. Thi :se 
principles are reflected in “The Judicial Empowerment Act.” 

The ideas contained in “The Judicial Empowerment Act” are &r fi om 
novel. The proposal strives to give Guam what just about every o her state 
and territory possesses. It specifically provides for a unified court system 
with the Supreme Court at its head having (a) supervisory jurisdic ion and 
administrative supervision over the Judiciary,Xb) rule-making aut tority to 
govern the practice and procedures of the territorial courts^ andthe 
administration of the judiciary, (c) exclusive governance of the lo( al bar 
and (d) original and appellate jurisdiction as the legislature may d< termine, 
i.e. what types of decisions will be appealable. 

“The Judicial Empowerment Act” mirrors the state of the Judicial- r in just 
about every state and territory. Fifty-two states and territories ha 'e as the 
head of the judicial branch, either the Chief Justice of the highest < :ourt or 
the highest court of the jurisdiction. For example, Mr. Chairman, in your 
great state, the Alaska Constitution provides; “ The chief justice o 'the 
Stqrreme Court shall be the administrative head of all courts. . . . The 
chief justice shall, with the af^rroval of the Supreme Court, ^ipoir t an 
administrative director to serve at the pleasure of the Supreme Coi irt and to 

supervise the administrative operations of the judicial system.’ - A tached- 

as an exhibit is a chart which sets forth the constitutional or statuli >ry 
authority for the Chief Justice’s administrative authority. 

Some may propose that a judicial council be designated the admin istrative 
head of the judiciary. These proponents nnay argue that a Judicial Council 
provides the greatest amount of input from appellate and trial cou t judges. 

Proponents of that measure claim that a Judicial Council, even on c 
consisting of members from the executive and legislative branches , would 
fairly represent a broad range of interests. But 1 submit to you dia : so long 
as a Judicial Council exists in which it exercises supervisory auth< rity over 
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the Supreme Cobrt, the ability that same court to operate in an im{ 
and ju^cious manner while reviewing cases of the trial courts woi 
potentially compromised by concerns over administrative retaliati^i 


iriartial 
It lid be 


m. 

bfthe 
{Guam. I 
ition of 


.ttai 


Guam has historically had a Judicial Council. Before the creation 
Supreme Court, a Judicial Council administered the trial courts of { 
do not disagree that the Judicial Council has a role in the adminisi 
justice. As is provided in the Frank G. Lujan Memorial Court 
Reorganization Act, the Judicial Council serves as an advisory bo^y to the 
Supreme Court. In the draft constitution of 1977, the Judicial Cotjncil was 
conceived as an advisory body to the Supreme Court. 
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The Supreme Court recognizes and appreciates that role of the 
Council. However, 1 believe that the proponents of a judiciary 
Judicial Council would be hard pressed to fmd jurisdictions wher^ 
Judicial Council, consisting of representatives from the executive 
legislative branches, sets the administrative policy. In states such 
California and Utah, the Judicial Councils are presided over by th^ 
Justice. Moreover, in both states, die Chief Justice remains the 
administrative head of the judiciary. However, in shaip contrast 
California and Utah, Guam’s Judicial Council is chair^ not by t^e 
Justice of Guam, but by die presiding judge of the trial court. The 
judge was elected to that position widi the votes of the Attorney C(ei 
Guam and the Legislature’s Chair of the Judiciary Committee. 
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Firudly, the people of Guam have continuously rejected the idea d 
council serve as the administrative head of the Judiciary. The 197 ) 
Reorganization Act, the Constitutional Convention of 1977, and die 
G. Lujan Memorial Court Reorganization Act of 1993 have all rej 
notion of a Judicial Council as head of the Judiciary. Each of Iho^ 
of legislation recognized that the Judicial CouiKil’s role as purely 
advisory. Towards this end the Supreme Court has created a Judiiji 
Conference of Guam which meets quarterly to discuss improvemciii 
court system. All justices andjudgn of Guam are members and 
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input into developing reforms in the administration of justice. Thd Judicial 
Conference also affords the Guam Bar Association the opportunit} to voice 
their own concerns. Numerous reforms have been initiated by the Judicial 
Conference of Guam. 

In closing, I respectfully urge the passage of this measure without 
amendment to the provisions contained therein. The people of Gu^ 
deserve a Judiciar/ equal in stature to the Legislative and Executit e 
Branches of Guam. As Alexander Hamilton noted in the Federali: t Papers 
over 200 years ago, “the judiciary is beyond comparison the weak st of the 
three departments of power ... all possible care is requisite to ena >le it to 
defend itself against their attacks.” 

Thank you very much Mr. Chairman and members of the Committee. 
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Superior Court of Guam 

JadkW Center 
lao meet CTBeten Driec 
AaMe,Ga«B»«910 
Meplmnci (C7U475-341«^500 
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Hon. Akeito C Umotan ■ 

^ « «» - - ■ e — 

naMPp tfllHpf 

Teethnony on HR 2370 ft Guam Commonwaalth Act 
CongraashMial ConunWaa on Rasourcaa 
Praaiding Judge Alberto C. Lamorena, II, Superior Court of Guam 
Waahlngton D.C. October 29, 1907 

THANK YOU FOR THE OPPORTUNITY TO SPEAK BEFORE THE CONGRESSIONAL 
COMMITTEE ON RESOURCES. I COME BEFORE YOU REPRESENTING THE 
SUPERIOR COURT OF GUAM JUDGES WHO OPPOSE H.R. 2370 AND INDMDUAUY 
IN SUPPORT OF THE GUAM COMMONWEALTH ACT. 

THIS CONGRESS HAS SOUGHT TO ENHANCE AND PROTECT THE RIGHTS OF 
STATE AND LOCAL GOVERNMENTS AGAINST INCREASED FEDERAL CONTROL - 
RECOGNIZING THE ROLE THAT LOCAL AND STATE GOVERNMENTS MUST PLAY 
IN SERVING THE AMERICAN PEOPLE - NAMELY ALLOWING CITIZENS WITHIN THE 
VARIOUS LOCALITIES TO GOVERN THEMSELVES DIRECUY AND MAKE DECISIONS 
ON NON-FEDERAL ISSUES AND CONCERNS. THE BELIEF THAT LOCAL ISSUES 
ARE BEST ADDRESSED BY LOCAL GOVERNMENTS AND THAT THE FEDERAL 
government is TOO BIG, TOO DISTANT AND TOO REMOVED. IS A PART OF THE 
GREAT LEGACY OF THIS GENERATION OF AMERICAN LEADERSHIP. THE 
RESPECT AND DEFERENCE TO ALLOW STATES AND LOCAL GOVERNMENTS TO 
GOVERN THEMSELVES IS NOT ONLY IN THE NATIONS BEST INTERESTS BUT 
SPEAKS TO THE VERY FOUNDATION OF FREEDOM AND DEMOCRACY. 
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IT IS FOR THESE REASON, AND THOSE RAISED IN SUPERIOR COURT JUDGE 
MANIBUSAN'S TESTIMONY, THAT I OPPOSE HR 2370. THROUGHOUT THE 
HISTORY OF OUR NATION, THE CONGRESS OF THE UNITED STATES HAS LEFT 
THE FORMATION OF THE INTERNAL ORGANIZATIONAL STRUCTURE OF A COURT 
SYSTEM TO THE INDIVIDUAL STATES OR TERRITORIES - WHETHER THROUGH 
LAW OR CONSTITUTION. HR 2370 IS UNPRECEDENTED IN THAT AFTER 
CONGRESS HAS AUTHORIZED FORMATION OF A SUPREME COURT IN GUAM - IT 
NOW SEEKS TO ALTER THE INTERNAL STRUCTURE OF AN ENTIRE JUDICIARY 
DESPITE THE FACT THAT GUAM LAW HAS ALREADY ESTABLISHED ONE. THIS IS 
MOST DEFINTTELY AN ISSUE THAT BELONGS IN THE HANDS OF THE LOCAL 
COMMUNITY. 

MANY LAWS BY CONGRESS HAS TREATED GUAM AS A STATE FOR PURPOSES OF 
SAID STATUTE. GUAM'S SUPREME COURT HAS THE POWERS OF A STATE 
SUPREME COURT - WITH A 15 YEAR REVIEW PERIOD. HR 2370, IF PASSED BY 
CONGRESS, WOULD ALMOST CERTAINLY RUN AFOUL OF THE SPIRIT OF THE 
TENTH AMENDMENT TO THE UNITED STATES CONSTTIUTION. AS THE UNITED 
STATES SUPREME COURT HAS RECOGNIZED, THE POWER TO ESTABLISH THE 
INTERNAL STRUCTURE OF A STATE'S COURTS IS AT THE HEART OF A STATES 
SOVEREIGN POWERS. QUOTING THE U.S. SUPREME COURTS DECISION IN 
CALDER V. BULL (1798); THE ESTABUSHING OF COURTS OF JUSTICE, THE 
APPOINTMENT OF JUDGES, AND THE MAKING OF REGULATIONS FOR THE 
ADMINISTRATION OF JUSTICE, WITHIN E«31 STATE, ACCORDING TO ITS LAWS, 
ON ALL SUBJECTS NOT ENTRUSTED TO THE FEDERAL GOVERNMENT, APPEARS 
TO ME TO BE THE PECULIAR AND EXCLUSIVE PROVINCE, AND DUTY OF THE 
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STATE LEGISLATURE’ (END QUOTE), 

IN CREATING THE SUPREME COURT, GUAM’S LEGISLATURE RE-AFFIRMED THE 
E)aSTENCE OF THE JUDICIAL COUNCIL . A POLICY-MAKING BODY IN EXISTENCE 
SINCE 1950. AS IN MANY COURT JURISDICTIONS IN THE UNITED STATES, THE 
ADMINISTRATION OF THE COURT SYSTEM IS DELEGATED TO A JUDICIAL 
COUNCIL. ON GUAM, THE COUNCIL IS MADE UP OF REPRESENTATIVES FROM 
BOTH THE SUPREME AND SUPERIOR COURTS OF GUAM, THE ATTORNEY 
GENERAL OF GUAM AND THE CHAIRPERSON OF THE LEGISLATURE’S COMMITTEE 
ON JUDICIARY. 

IN CALFORNIA, A JUDICIAL COUNCIL MADE UP OF MEMBERS OF THE DIFFERENT 
COURTS, THE STATE LEGISLATURE AND THE COMMUNITY OVERSEES THE 
ADMINISTRATION OF THEIR COURTS, SETTING POLICIES FOR A COURT SYSTEM 
THAT HANDLES ONE OF THE LARGEST CASELOADS IN THE NATION. LIKE-\MSE 
IN UTAH. IN FACT, HERE IN OUR NATIONS CAPITOL, THE DISTRICT OF COLUMBIA 
SEPAFIATES THE ADMINISTRATION OF THE APPEALS AND TRIAL COURTS WITH 
A DELIBERATE BODY CALLED THE JOINT COMMITTEE ON JUDICIAL 
AnMIMISTRATTON IN O C OVERSEEING THE ADMINISTRATION. 


ON GUAM. THE JUSTICES AND JUDGES ARE APPOINTED BY A GOVERNOR, 
CONFIRMED BY A LEGISLATURE. WE BELIEVE THAT THE SUPERIOR COURT IS 
MOST ABLE TO DETERMINE WHAT IS BEST IN THE ADMINISTRATION OF ITS OWN 
AFFAIRS. THE SUPERIOR COURT SHOULD BE RESPONSIBLE FOR HIRING, 
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PROMOTING, ASSIGNING AND ADMINISTERING ITS OWN PERSONNEL AND 
REQUESTING ITS OWN BUDGET. 

WE ARE ADVOCATES OF A JUDICIAL COUNCIL CONCEPT. THIS CREATES A 
CHECK AND BALANCE BETWEEN A TRIAL COURT WHOSE CASELOAD IS 400 
TIMES THAT OF AN APPEALS COURT. AND A SUPREME COURT WHICH MAY BE 
REMOVED FROM LIVING WITH THE ADMINISTT^ATTVE RESOURCES THEY WOULD 
UNILATERALLY BESTOW UPON GUAM’S TRIAL COURTS. 

CONSERVATIVE AND UBERAL STATES. SMALL AND LARGE JURISDICTIONS, 
UTILIZE JUDICIAL COUNCILS TO OVERSEE THE ADMINISTRATION OF THEIR 
COURTS. WHETHER THIS IS BEST FOR GUAM OR NOT IS A DECISION THAT 
SHOULD BE MADE BY THE PEOPLE OF GUAM. WE SHOULD NOT BE APPEALING 
TO CONGRESS ON ISSUES OF HOW GUAM’S COURTS ARE ADMINISTERED BUT 
TO GUAM’S LOCAL ELECTED LEADERS. 


THE ORGANIC ACT OF GUAM CITES THAT SELF-DETERMINATION IS AMONG THE 
CHIEF PRINCIPtES OF THE ACT. IN THE REPORTOF THE SENATE COMMTTra ON 
INTERIOR AND INSULAR AFFAIRS (SENATE REPORT 2108) IT STATED AND I 

QUOTE; THIS BILL IS REPORTED IN THE BEUEF THAT THE TIME HAS COME FOR 
THE CONGRESS TO PASS AH ORGANIC /Wnr PERMITTING THE PEOPLE OF GUAM 
TO GOVERN THEMSELVES... IT ESTABLISHES DEMOCRATIC LOCAL GOVERNMENT 
FOR THE ISLAND AND GUARANTEES HUMAN FREEDOM UNDER THE AUTHORITY 
OF CONGRESS RATHER THAN THE EXECUTIVE BRANCH. .. A BILL OF RIGHTS IS 
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PROVIDED; A REPRESENTATIVE LOCAL GOVERNMENT IN THE AMERICAN 
TRADITION: AN INDEPENDENT JUDICIARY CREATED. ADMINISTERING A SYS TEM 
OF LAW BASED ON LOCAL NEEDS AND LOCAL TRADITIONS. ALL WITHIN 
AMERICAN FRAMEWORK OF FUNDAMENTAL FAIRNESS AND EQUALITY; AND THE 
SCOPE OF EXECUTIVE AUTHORITY IS DEFINED AND LIMITED.' (END QUOTE) 
FOR CONGRESS TO PROVIDE FOR AN INTERNAL STRUCTURE OF THE GUAM 
JUDICIARY GOES AGAINST THE VERY HEART OF THIS PRINCIPLE. THE GUAM 
LEGISLATURE HAS ALREADY CREATED A STRUCTURE. 

I RESPECTFUUY REQUEST THAT THIS HONORED COMMITTEE TABLE H R. 2370 
AND FOR THE REASON CITED I HOPE IT PASSES THE GUAM COMMONWEALTH 
ACT. THE PEOPLE OF GUAM HAVE THE INHERENT RIGHT TO SET UP THE 
INTERNAL AND EXTERNAL ORGANIZATION OF OUR GOVERNMENT REFLECTING 
THE LAWS OF THIS NATION BASED ON OUR LOCAL NEEDS AND RESOURCES. 
PASSING LAWS TO GOVERN OURSELVES IN A MANNER WE SEE BEST SUITED 
FOR OUR PEOPLE IS THE BASIS OF ALL DEMOCRACY AND THE FOUNDATION OF 
FREEDOM OF CHOICE WHICH THIS NATIONS FERVENTLY PROTECTS FOR THE 
WORLD. WHETHER A JUDICIAL COUNCIL PREVAILS OR NOT ON GUAM. THE 
CHOICE AND DECISION - AS IN ALL OTHER STATES AND COUNTRIES OF 
DEMOCRACY - BELONGS RIGHTFULLY TO THE PEOPLE THAT COURT SYSTEM 
SERVES. 

GUAM’S CONTROL OVER ITS OWN JUDICIARY GOES TO THE VERY HEART OF ITS 
QUEST FOR SELF GOVERNMENT. GUAM WANTS A FUNDAMENTAL 
RESTRUCTURING OF ITS RELATIONSHIP WITH THE UNITED STATES, NOT MERELY 
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A COMMONWEALTH TITLE WITHOUT COMMONWEALTH REAUTV. WE ARE 
SEEKING A CHANGE IN GUAM^ POLITICAL STATUS WHEREBY WE HAVE A RIGHT 
OF SELF GOVERNMENT IN ALL THE BRANCHES OF GOVERNMENT. INCLUDING 
THECOURTS. THIS IS WHY VIE SEEK TO CREATE THE COURTS AS AN INTEGRAL 
PART OF THE CONSTITUTION OF GUAM. SELF GOVERNMENT SHOULD APPLY TO 
ALL OF THE GOVERNMENT OF GUAM, NOT JUST TO ONE OR TWO BRANCHES OF 
IT. 

IN ADDITION TO MY TESTIMONY I AM INCORPORATING THE FOLLOWING 
TESTIMONY OF THE HON. JOAQUIN MANIBUSAN, SUPERIOR COURT OF GUAM 
JUDGE. BOTH OF OUR TESTIMONIES HAVE BEEN ENDORSED BY THE HON. 
KATKERINEMARAMANANOTHEHON. STEVE UNPINGCO , COLLEAGUE JUDGES 
OF THE SUPERIOR COURT OF GUAM - WHO TOGETHER WITH MYSELF AND 
JUDGE MANIBUSAN CONSTITUTE THE MAJORITY OF THE JUDGES OF THE 
SUPERIOR COURT OF GUAM. THANK YOU AND SI YU’OS MA’ASE. 
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S«q>erios’ Q)urt of Guam 
JudnaJCcrler 
120 Weal O'Briot Drive 
AgaAa, Gum 96910 


Qimbaraf 

How. Joa^utft Mmftwan, Jr 
J udges Sqicrior Court of Guam 


Testimony on HR 2370 
Congrssaional Ctmmittee on Resources 
Hon. Judge Joaquin V. E. Manibusan, Superior Court of Guam 
Washington D.C. October 29, 1997 

I WOULD LIKE TO TAKE THIS OPPORTUNITY TO THANK THE COMMITTEE FOR 
GIVING MYSELF AND THE OTHER REPRESENTATIVES FROM GUAM THE 
OPPORTUNITY TO SPEAK BEFORE YOU. I, ALONG WITH PRESIDING JUDGE 
ALBERTO LAMORENA. HAVE COME TO SPEAK IN OPPOSITION TO H R. 2370 WHICH 
PROPOSES TO -ORGANIZE- THE INTERNAL COURT SYSTEM OF GUAM. 

I THINK THAT THE TERMINOLOGY USED IS MISLEADING IN THAT WHAT H.R. 2370 
SEEKS TO DO IS NOT ORGANIZE GUAM’S COURT SYSTEM, BUT RATHER IT SEEKS 
CHANGE THE EXISTING ORGANIZATION AND TO PLACE THE ADMINISTRATIVE 
CONTROL OVER THE COURTS OF GUAM WITH THE SUPREME COURT OF GUAM, 
rr IS OUR BEUEF THATTHIS PROPOSED BILL WOULD NOT ONLY UNDERMINE AND 
REPEAL EXISTING GUAM LAW, BUT IT WOULD UNDERTAKE TO IMPLEMENT 
IMPORTANT DECISIONS AND POUCIES FOR GUAM AND ITS JUDICIAL SYSTEM; 
AND SUCH DECISION MAKING SHOULD BE LEFT TO THE PEOPLE OF GUAM AND 
ITS LOCAL LAW MAKERS. 

ONE MAIN CONCERN WITH H R. 2370 IS THAT ITS PASSAGE WOULD DO MUCH 
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MORE THAN PLACE ADMINISTRATIVE CONTROL OVER THE COURTS OF GUAM 
WITH THE SUPREME COURT OF GUAM. IF H.R. 2370 PASSES. IT WILL REPEAL A 
WEALTH OF EXISTING GUAM LAW. GUAM CURRENTLY HAS A SYSTEM MUCH LIKE 
THAT FOUND IN CALIFORNIA. WE HAVE A JUDICIAL COUNCIL WHICH IS MADE UP 
OF JUDGES AND JUSTICES AS WELL AS THE ATTORNEY GENERAL OF GUAM AND 
THE CHAIRPERSON OF GUAM'S LEGISLATURE’S COMMITTEE ON THE JUDICIARY. 
THE PURPOSE AND FUNCTION OF THE JUDICIAL COUNCIL IS TO HANDLE 
ADMINISTTTATTON OF THE COURTS. AND THE POWERS. DUTIES. AND 
RESPONSIBILITIES OF THE JUDICIAL COUNCIL ARE CAREFULLY AND 
SPECIFICALLY DEUNEATED BY LAW. 

TO EXEMPUFY THIS FACT. THERE ARE CURRENTLY CONTAINED IN THE GUAM 
CODE ANNOTATED THE SAME NUMBER OF SPECIFIC STATUTES WHICH ADDRESS 
THE POWERS AND DUTIES OF THE JUCMCtAL COUNCIL AS THERE ARE STATUTES 
DEUNEATING THE DUTIES AND POWERS OF THE SUPREME COURT OF GUAM. 
PURSUANT TO VARIOUS OF GUAM'S STATUTES WHICH ARE SET FORTH IN THE 
GUAM CODE ANNOTATED. THE JUDICIAL COUNCIL IS THE BODY WHICH IS 
RESPONSIBLE FOR ADMINISTERING THE UNIFIED PAY SCHEDULE FOR THE 
JUDICIARY; FOR ADOPTING PERSONFEL RULES FOR THE JUDICIAL BRANCH; FOR 
ADDRESSING EMPLOYEE GRIEVANCES AND APPEALS; FOR CONDUCTING SALARY 
REVIEWS OF THE JUDGES AND JUSTICES OF THE COURTS; FOR PROMULGATING 
ITS OWN RULES FOR CONDUCT AND OPERATION; FOR ADDRESSING CHARGES 
OF MISCONDUCT AGAINST ANY JUDGE OR JUSTICE; FOR RECOMMENDING 
POUCIES TO THE COURT AND THE LEGISLATURE REGARDING THE 
ADMB«STRATION OF THE JUDICIAL SYSrail; FOR ADDRESSING THE REMOVAL OF 
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ANY JUDGE OR JUSTICE AND FOR OVERSEEING THE JUDICIAL BUILDING FUND. 
THIS RECITATION IS MADE SIMPLY TO CONVEY JUST A PORTION OF THE 
SPECIFIC LAWS WHICH WIU BE REPEALED IF H.R. 2370 IS PASSED. IT IS EVIDENT 
THAT THE JUDICIAL COUNCIL WAS THE ADMINISTRATIVE BODY WHICH WAS 
INTENDED TO AND EMPOWERED TO ADMINISTER GUAM’S JUDICIAL SYSTEM. H R. 
2370 DISREGARDS AND RENDERS MEANINGLESS CURRENT LAW IN GUAM AS 
WELL AS RENDERS MEANINGLESS THE EXISTENCE OF GUAM’S JUDICIAL 
COUNCIL. 

IN CITING TO THE FOREGOING LAWS, I WISH TO MAKE IT CLEAR THAT BY 
ENACTING H R. 2370, SUBSTANTIAL PORTIONS OF THE GUAM CODE ANNOTATED 
WILL BE REPEALED. ANY CURRENT REFERENCE TO THE JUDICIAL COUNCIL 
CONTAINED IN THE GUAM CODE ANNOTATED WOULD BE RENDERED 
MEANINGLESS, WHICH IS CERTAINLY CONTRARY TO THE INTENT OF THE GUAM 
LEGISLATURE IN DRAFTING THESE LAWS IT IS OUR OPINION THAT GUAM’S OWN 
LEGISLATURE AS WELL AS ITS PEOPLE, ARE IN A BETTER POSITION TO MAKE 
THESE IMPORTANT DECISIONS REGARDING THE ADMINISTTTATION OF GUAM’S 
COURT SYSTEM. IN MAKING THESE STATEMENTS, I WISH TO CONVEY NO 
DISRESPECT TO THE COMMITTEE, HOWEVER WE ARE SIMPLY OF THE BELIEF 
THAT DECISIONS REGARDING THE ADMINISIITATION OF GUAM’S JUDICIAL 
SYSTEM, DECISIONS WHICH WE WILL HAVE TO LIVE WITH EVERY DAY, ARE 
BETTER LEFT TO BE MADE ON A LOCAL LEVEL. 

I ALSO FEEL THAT IT IS IMPORTANT FOR THE COMMITTEE TO UNDERSTAND THAT 
IT IS NOT THE SUPREME COURT THAT WE ARE OPPOSED TO, NOR DO WE WISH 
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TO QUESTION THEIR AUTHORITY TO HANDLE APPELLATE MATTERS. WE ARE 
SIMPLY OPPOSED TO THE ADMINISTRATIVE CONTROL OF THE COURT SYSTEMS 
LYING WITH ONE BODY. WHERE THERE WILL BE MO CHECKS OR BALANCES ON 
THAT ADMINISTRATIVE AUTHORITY, AND WHERE WE. THE NON-SUPREME COURT 
MEMBERS OF THE JUDICIAL COUNCIL, WILL HAVE NO MEANINGFUL INPUT INTO 
HOW OUR COURTS, OUR EMPLOYEES, AND OUR DAY TO DAY AFFAIRS ARE 
MANAGED. THE TYPE OF ADMINISTRATIVE CONTROL THAT WILL BE EXERCISED 
BY THE Supreme court if h r. 2370 passes will not allow us to exercise 
ANY discretion WITH REGARDS TO HIRING OF EMPLOYEES AND OTHER 
PERSONNEL MATTERS, MANAGING OUR CASE LOADS, OR ANY OTHER 
ADMINISTRATIVE MATTERS. IT IS OUR BEUEF THAT AS JUDGES OF THE 
SUPERIOR COURT OF GUAM, WE ARE IN THE BEST POSITION TO MAKE SUCH 
DECISIONS AND THROUGH THE NOW EXISTING JUDICIAL COUNCIL. WE HAVE A 
MECHANISM THROUGH WHICH OUR CONCERNS MAY BE HEARD, ADDRESSED 
AND ACTED UPON. IF H.R 2370 IS PASSED, WE, THE SUPERIOR COURT OF GUAM, 
AS WELL AS THE JUDICIAL COUNCIL, WILL LOSE THIS ABILITY TO SPEAK IN 
REGARDS TO THE DAY TO DAY FUNCTIONING OF OUR COURTS, AND THESE ARE 
THE MATTERS WHICH AFFECT US MOST DIRECTLY. 

IT IS CONTRARY TO LOGIC TO PLACE DECISIONS REGARDING THE DAY TO DAY 
ADMINISTRATION OF THE SUPERIOR COURT OF GUAM WITH AN OUTSIDE ENTITY 
OR WITH ANOTHER COURT, AND FURTHER CONTRARY TO LOGIC TO PRECLUDE 
REPRESENTATIVES OF THE SUPERIOR COURT FROM HAVING ANY INPUT INTO 
THEIR OWN DAY TO DAY ADMINISTRATION. TT IS ALSO CONTRARY TO LAW. THE 
JUDICIAL COUNCIL WAS CREATED AND HAS EXISTED SINCE THE INCEPTION OF 
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GUAM’S FIRST SUPREME COURT FOR THE VERY PURPOSE OF ADMINISTERING 
GUAM’S JUDICIAL SYSTEM. WE SIMPLY ASK THAT ANY DECISIONS REGARDING 
THIS SYSTEM OF ADMINISTRATION, WHICH HAS EXISTED ALMOST AS LONG AS 
GUAM’S COURT SYSTEM, BE LEFT TO THE PEOPUt OF GUAM. 

IN CLOSING, I RESPECTFULLY REQUEST THAT THE CONCERNS ADDRESSED BY 
MYSELF, AS WELL AS PRESIDING JUDGE ALBERTO LAMORENA, BE CAREFULLY 
CONSIDERED. THE PASSING OF H R. 2370 WIU ENACT GREAT CHANGES IN 
GUAM’S COURT STRUCTURE AND IT WILL ALSO REPEAL A WEALTH OF EXISTING 
GUAM LAW. THE LAW MAKERS OF GUAM, BASED UPON THEIR KNOWLEDGE OF 
LOCAL CUSTOMS, TRADITIONS AND POLIRCS, DETERMINED LONG AGO THAT THE 
ADMINISTRATION OF GUAM’S COURT SYSTEM SHOULD BE LEFT TO A JUDICIAL 
COUNCIL IT IS MY STRONG FEELING THAT ANY DECISIONS REGARDING THE 
JUDICIAL COUNCIL'S FORCE, EFFECT AND CONTINUED EXISTENCE SHOULD BE 
LEFT TO THOSE WHO ARE BEST EQUIPPED TO MAKE SUCH DECISIONS; THE 
LOCAL LAW MAKERS AND THE PEOPLE OF GUAM. THANK YOU FOR YOUR 
ATTENTION. 
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Wb the undersign Judges of the Superiof Coud of Guem endorse end support the 
Congre ss ional Testimonies on HR 2370 of Presiding Judge Afeerto C. Lamorem, III and 
Judge Joaquin V.E. Manixjsan, Jr presented to the U.S. Congressional Committee on 
Re s ources on October 29, 1997 in Washington D.C. 
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TESTIMONY 

OF 

PILAR C. LUJAN 


September 18, 1997 

Chairman Don Young, Congressman Underwood and members of the Committee on 
Resources. I would like to thank you for the opportunity to testify in support of H.R. 2370, 
the Guam Judicial Empowerment Act of 1997. The time has come for the Judiciary of Guam 
to be elevated to an Organic Act status co-equal to the Executive and Legislative Branches 
of Guam. H R. 2370 is designed to accomplish such a goal. 

I was a senator elected to tlie 17* throu^ 22"* Guam Legislatures during which time 
I served as the Chairperson of the Committee on the Judiciary. I am intimately aware of the 
issues which confront the Guam Judiciary as a result of their statutory structure and I am 
qualified to urge for the establishment within the Organic Act of a truly independent and co- 
equal Judicial branch of government. 

The history of the Supreme Court of Guam is short but worth noting. In 1 974 the 1 2* 
Guam Legislature established the first Supreme Court of Guam. The Supreme Court of 
Guam was struck down by the U.S. Supreme Court m Territory of Guam v Olsen, 43 1 US. 
195 (1977). In Olsen the Supreme Court held that the Organic Act did not authorize the 
transfer of appellate jurisdiction from the appellate division of the District Court of Guam 
to a locally established appellate court. In response to Olsen, Congress amended the Organic 
Act of Guam to permit the creation of an appellate court. The Omnibus Territories Act of 
1984 authorized the Guam Legislature to create an appellate court and provided that once 
such a cotirt is established, appellate jurisdiction would transfer from the appellate division 
of the District Court of Guam to the newly established appellate court. However, the 
Omnibus Territories Act of 1984 failed to provide a structure for the Judiciary impervious 
to the whims and fancies of a temperamental Legislature. 

In 1982 I sponsored legislation re-establishing the Supreme Court of Guam as the 
highest appellate court of Guam and the head of the Judicial Branch. Over the years 
modifications were made to the original bill after numerous public hearings and testimony. 
In 1993, after over ten years of discussion, debate and public hearings, the bill creating the 
Supreme Court of Guam and reorganizing the Judiciary was enacted into law. The Act is 
popularly referred to as the Frank G. Lujan Memorial Court Reorganization Act and became 
law in January of 1993. The purpose of the Frank G Lujan Memorial Court Reorganization 
Act was clear, it was to “create not only a Supreme Court of Guam for appeals and review, 
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but to create a judicial system with the Supreme Court at its head." The 21“ Guam 
Legislature intended that the Supreme Court, as the highest local court, be vested with those 
powers traditionally held and exercised by the highest court of a jurisdiction. 

In November of 1995 several prominent judges and attorneys were nominated by 
Governor Carl T.C. Guittcrez to sh as Justices of the Supreme Court of Guam. On April 2 1 , 
1996 Peter C. Siguenza, Janet Healy Weeks and Monessa G. Lujan were sworn in as Justices 
and Joaquin C. Arriola, Jose I. Leon Guerrero and Eduardo A. Calvo were sworn in as 
Associate Justices Part-Time to the Supreme Court of Guam. Legislative efforts to 
undermine the authority of the Supreme Court as the head of the Judiciary of Guam began 
in earnest after the nomination of the current Justices of the Supreme Court. In the spring 
of 1996 while the nominated Justices were being considered by the 23 Guam Legislature 
I testified in opposition to Bill 494. Bill 494 would have removed the Supreme Court’s 
supervisory authority over the Superior Court. Fortunately, that measure failed. 
Unfortunately, others have not. Bill 404 introduced into the 23 "* Guam Legislature was 
enacted into law as P.L. 23-86. P.L. 23-86 removed the Supreme Court’s authority over 
persormel matters within the Judiciary and created two parallel court systems. P.L. 23-86 
was an overt act by the Legislature to hamper the Supreme Court of Guam’s administrative 
control of the Judiciary. 

The 23"’ Guam Legislature attempted once again to strip the Supreme Court of its 
supervisory authority over all lower courts. Bill 776 was considered by the 23 Guam 
Legislature. The Bill was the budget bill for the 1997 fiscal year. Bill 776 was amended 
on the floor to limit the jurisdiction of the Supreme Court over the lower courts. The bill 
was passed by the Legislature, but vetoed by the Governor. The Legislature &iled to 
override the veto. If Bill 776 had passed the Supreme Court would not be the head of the 
Judicial Branch. They would merely have been an appellate division of the Superior Court. 

The incidents noted above highlight the need for the Judiciary of Guam to have the 
same Organic Act origin as is provided the Executive and Legislative Branches. H.R. 2370 
is akin to the Elective Governor’s Act of 1968 which set forth the structure of a locally 
elected Governor and Lieutenant Governor. The Elective Governor’s Act did not merely 
authorize the Guam Legislature to statutorily provide for an elected governor. It went 
further and assured an independent but co-equal Executive Branch by establishing the 
framework for the entire Executive Branch. H.R. 2370 will do the same thing for the 
Judiciary. Without the same permanence afforded the two co-equal branches of government 
the Judiciary of Guam will never be a separate and co-equal branch of government but will 
remain beholden to its creator, the Legislature. 

The Guam Judicial Empowerment Act of 1997 is necessary to create a truly 
independent and co-equal Judiciary. The bill is based principally on the Frank G. Lujan 
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Memorial Court Reorganization Act (P.L. 21-147) as it existed before the Guam Legislature 
began dismantling the Supreme Court’s authority over the Judiciary. P.L. 21-147 was the 
product of numerous hearings, committee debate and hours of debate. It reflects the will of 
the people of Guam. H R. 2370 insulates the Judiciary by providing an infrastructure which 
the Legislature cannot erode. It gives the people of Guam a judiciary similar to one which 
exists in Just about every other State and Territory of the United States. As a former 
legislator I can respect the Legislature’s desire to maintain the authority to pass local laws, 
but as a citizen I must insist that some matters should be above and beyond the 
idiosyncracies of local legislators. 


The People of Guam deserve an independent Judiciary, headed by a Supreme Court 
which exercises those powers traditionally exercised by the highest court of the land. The 
People of Guam deserve a Judiciary beholden to no one but Lady Justice. Please consider 
immediate passage of this measure. Thank you for the oppormnity to testify. 


Respectfully yours, 
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Ociobei 24.1997 


llONORADLE CHAIRMAN DON YOUNG 
RESOURCES COMMITTEE 

C/0 HONORABLE CONGRESSMAN ROBERT UNDERWOOD 
i2A CANNON HOB 
WASHINGTON, D C. 20515-5301 

SUBJECT: WRI ITKN l ES TIMONY RE H R.2370 . THKCUAJH JUDICIAL EMPOWERMENT ACI 
OE1997 

DEAR CHAIRMAN YOUNG AND MKMHKkS CR* THK RKSOURCES COMMITTEE: 


Through many years of public service 1 have come to value and apprcciaic the importance of an 
independent Judiciary to a free and democratic society*. My experience covers a broad ranfic of activities 
iftcludine: most recently, three years as a trial judge in the Superior Court of Guam and a designated Guam 
federal district court iudue. and prior lu ihai. Guam's Chief Prosecutor for a period of four years, and six 
year» as an assiMaiU prukccuiiiig attuniey w'ith ciilia tlic JaiAsun Cuuiily, MikH>uri Pnj»cculur's OlTicc or 
ilw Guam Ptusccutiou Division of the Attorney General's OfTicc. 1 would like to eutpbasizc the piofound 
iiiiportaiKC ofH.R. 2370 in ensurinj^ the independence and inicgriiy of Guam's judiciary, llte specific 
pigviaious contained in the bill are essential to protecting our courts from erosive acts on the part ofothei 
Hranches of govenunent, and to insure that Guam’s government remains accountable urtder law. 

Morctivur. dta oeiabliehmcAt of the Supreme Court of Guam must be giouDded in the Organic Act of 
Guam. While aomc individuals may suggest that the ttnieturing of Guam's Judiciary should be left to local 
legtslaiioA, this is not feasible now or in the frireseeahle future. The superKlruclure of Guam's judiciary 
mufi( be defined on a level that is NOT subject to being diluted or diminished through the eels of Guam's 
legisUlure or the authority of Guam's Coventor, regardless of who the incumheni offreials may be in those 
two branches 

The Supreme Court of Guam dors not nrisr in a variiiim it is the hmd nf fitiam's Jiwliriary. a rrv. 
equal branch of (iuam's government as mandated hy 4K U.S.C. (142 la. While Ihi.s provision reflects the 
tundamental design of American foderalism. the template was not extended to Guam wirttout careflil 
consideration. In fact, the legislative history of the 1930 Organic Aa of Guam indicates that the Senate 
venaon of the proposal, S. 1 S92. was amended in emnmiuee to provide for locuicr suparuiion of puw un 
across Guam's government. 1950 UniiedSuics Code CutitfosMoual Service 2844. To suggest dial Guam's 
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Legislature and Covcmor should be permiiied lo define the uruciuru aud puwen uf die Judiciary would 
reflect as understanding of govemmem that is uninfonned to say iht* kast. The pruieipic afaepaiatiiix 
governmental powers through a system of checks and balances is su iihicIi acce{Hed diat it has become a 
conceptual cliche. But it has bcconie au because it is based oa commoa sense ind hundreds of years of 
experience. 

In Fedei aiist Paper No. 47, which has been attributed to James Madison, the author notes the 
followuig aboiu the objectionable nature of a sysiein of government that "oxposas eesanbal ports of the 
edifice to the danger of being cnishod by the disproportionate weight of othw parts**: **No political truth is 
certainly of greater intrinsic value, or is stamped with the aulhorily of more enlightened patrons of liberty, 
than that on which this objection is founded.** ALEXammu Hamilton. James Mai>iscm«i A JOIIN Jay, THE 
rLonuALIST Papers, New American Library (1962), p. 3fll . 

The Chairperson of Guam's Legislative Committee having jurisdiction over the JiwhcMry. Sen. 
blixabeih BarretuAnderson, has stated that in the ahsenm ni an t Irgsnic or Constitutional provision 
empowering Guam’s Supreme Court that it roulrt hn written out of existence hy an act of the Guam 
Legislature. No branch of govemmnnt should he ahie to define the structure and authority of a co^ual 
branch, much lm» HctcTmine its ongoing existence. 

Guam docs not have a Constitution at this time and there are nu indkaiiuitt dust sweit is iuutiiuad. In 
the absence of an Organic Act provision specifically est^lishing the Supreme Cuuit ufOuaui as Ute Ireod of 
Guam’s judiciary and guaranteeing its survival and viuliiy. that body tcutaiiis iiisliluUiHiany vulueialile to 
ongoing threats to its existence. fh>m the other branches of guvenuiiaii and Aum wiihiu the judiciaiy as 
well. This is not a climate that supports tlw judicial iiakpcndcncc and integrity that will sustain, in the long 
run, the advancunciii of Guatii*s own society. 

Til tile brief history of the Supreme Court, there hove been rapctlod efTorts to cotosculote it Since 
the appointment of its first Justices, a number ef bills have been introduced that rodueod its authority and 
jurisdiction. Several have passed, including one that pravonled the Supreme Court of (}uam from 
determining whether the Guam Logislature hss been ocrii^ in violation of 4g U.S.C. $1423b, the Organic 
.^ct provision w*hich dicutos how many legislators are necossary to enact local law. These efTofts have ml 
been limited to forces outside the judicial branch. During the past thirteen years of government service I 
have observed the deetruclive and demorilixing tfTecU of the Organic Act’s omission of specific definition 
ef Guam’s judiciary. 

In closing, I would note that H K. i t /d is essential remediai legislation and should be enacted 
without amendment with all Helihentfc speed. T am certam that if this legislation is passed by Ctmgress. our 
judk-isfy wniiW finally he insitlated from political influence. 




Fiances M Tydingco-C^wood 
Judge, Superior Court of Guam 
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Guam Bar Association 

259 Martyr Street, Suite 201 
Agafia, Guam 96910 

October 24, 1997 


HONORABLE DON YOUNG 
Member of Congress 
Chairman, Committee on Resources 
1324 Longworth House Office Building 
Washington, D.C. 20515 

Re: H.R. 2370 - Supreme Court of Guam/Elected Attorney General 
Dear Chairman Young and Members of Congress; 

My name is Joaquin C. Arriola, Jr. and 1 am the President of the Guam Bar Association, 
a public body corporate comprising of aU of Guam's lawyers. There are currently 274 active 
("GBA") members of Guam's integrated bar. I am pleased to provide this written testimony on 
behalf of the GBA in support of House Resolution No. 2370, which affirms the authority of the 
Supreme Court of Guam and provides for an elected Attorney General through amendments to 
the Organic Act of Guam. 

The GBA standing committee on legislation conducted a survey of our membership on 
H.R. 2370, as well as local legislation relative to an eleaed public prosecutor. H.R. 2370 
obtained formidable support from the GBA by a nearly three to one ratio. Most bar members 
believe it is imperative that the Supreme Court of Guam's authority be defined and affirmed in 
the Organic Act. Because the Supreme Court of Guam is presently a creature of local legislation, 
it is not immune from the political whims of the Guam Legislature. Since the Court was formed 
just a few years ago, the Legislature has attempted on several occasions, and succeeded on at least 
one occasion, in changing the Supreme Court's jurisdiction and authority. In order to ensure 
stability, equality and self-governance in Guam’s third branch of government, it is necessary for 
Guam's Organic Act to define supreme and paramount authority of the island's Supreme Court. 
The present state of the laws on Guam, which allows the local legislature the power to change the 
function and jurisdiction of the Supreme Court at any time for any reason, is contrary to the 
fundamental democratic concept of separate but equal branches of government. H.R. 2370 
ensures the stability of Guam's Supreme Court. The members of the Guam Bar ardently support 
the resolution as it relates to defining the authority of the Supreme Court of Guam. ' 
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Page 2 HONORABLE DON YOUNG 

Re: H.R. 2370 • Supreme Court of 

Guam/Elect^ Attorney General 
Oaober 24, 1997 

H.R. 2370 also provides for an elected attorney general of Guam. While there is support 
for an elected attorney general among GBA members, a number of them have expressed concerns 
that H.R. 2370 does not adequately established such a position. As with the current Supreme 
Court of Guam enabling legislation, H.R. 2370 gives the Gtiam Legislature the atithority to 
determine the parameters of an elected anomey general. GBA members oppose this method of 
electing an attorney general, which, like the Supreme Court, can be changed at any time for any 
reason. In order to provide for an elected attorney general, the parameters of such an elected office 
should be defined in an Organic Act amendment. It is noteworthy that pending local legislation 
to provide for an elected public prosecutor was opposed by the GBA by a nearly three to one 
margtn. This is consistent with GBA opposition to the provisions of H.R. 2370 which allows 
the Guam Legislature to determine the parameters of an elected attorney general. 

As lawyers, we are intimately familiar with our courts and our attorney general's office, 
Guam's largest law firm. Representing clients from all walks of life, from the foreign corporation 
based in Delaware to the indigent minor in need of protection from abuse, we represent the pulse 
of our island community. On behalf of the lawyers of Guam, the Guam Bar Association 
expresses its support for H.R. 2370 and we thank you for the opportunity to presem our views 
and opinions to members of Congress. 


Very truly yours. 



BOARD OF GOVERNORS 


PRESIDENT 
JoaqiiM C. Afriola. Jr. 


VICE-PRESIDENT 

DwidLnk 


SECRETARY-TREASURER 
SisfbnHo Tolcaliao 


MEMBERS-AT-LARGE 
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October X, 1997 

Honorable Don Youn^ 

Chairman 

Committee on Resources 
U.S. House of Representatives 
2331 Ravburn House OflBce Building 
Washin^n, DC 20513-0201 

Dear Mr. Chairman. 

Thank yeo. for holding hearings on H.R_ 2370, 'A Bill to amend the Organic Act of Guam for the 
purpose of clariRdng the local judicial structure and the OfGce of the Attorney* General." A Bill such 
as this is sorely needed on Guam and will finally create a genuine three-branch form of government 
for Guam. I would appreciate it if you would enter thL< testimony into the record of the Hearing. 

TESTIMO.\Y OF 

CRARLES R TROLTM.A\ 

ACTING ATTORNEY GENERAL OF GUAM 

IN FAVOR OF HJA 2370 

Mr. Chairman and members of the Commitiee on Resources, 

Perhaps it may seem strange to be testifying on an amendment to the Organic Act at the 
hearing as we are tesofying for a Bill which would completely replace that .Act I ^lieve that Congrns 
should pass both Bills, but with changes. To be realistic, a Guam constitution is several vears in the 
future. The federal law authorizing a Guam Consbtuiional convention now has a sufficient number 
of problems so that Oying to use it to create a consututioa is not a practical possibili^. In the past 
Congress has amended the Organic .\ct to supposedly pennit the people of Guam to do one *hfng or 
another, but. since 1984, the effects have been deSnitdy mixed. The amendment regarding die 
educational system has caused lawsuits and is still the subject of much confusion simpfy betause it 
Is so vague and unclear, especially when dealing with such an important subject Likewise, and 
contrary to the provisions of most state constitutions, reference to creating a *pubKc prosecutor" 
connnues to cause severe doubts as to whether that position can be elected, or must be appointed, and 
what can be the true scope of that office- The amendment penmtting the creation of ^e Supreme 
Court has been partially successfuL in that we have a Supreme Court of Guam now, and it issued 

its fim decisions — very good ones, by the way. 

JviiciJ C*Mi^ L20 ^•mt OTtn** S«iU 2-SOOR. Gwa ^^10 
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But sdll Guam does not h«?e a true Kuteniuient consisdiic of three branches of local 
government ‘Die veiv csisteace of sD of our local courts are subjocl to ihe wjQ of the 
Legislature. Indeed, one person in «<%w ^ oftbi* ^“ 1 **^**^ 

( iniiTt advocated the abolition of the entire local court ^'stem. reijing instead on a federal 
Distrirt Court, of having multiple judges. Fundamental^', the structure of the courts has 
not changed since 1977. The% srr; .<HM not a separate, fundamental branch of the g o v ena nent 
Fuxdter. dte District Court of Guam remains, even m H K V.^7U. the court of general jurisdiction 
for Guam, ivliatever that now meanx ~ Just one more amhigiiiiy that we do not need. 

A similar problem eiisb wlUi respect to the .\QomQ' GeneraL Most of the states have 
created the Aizom^ General as a constitutioiial ofliccr. We now feel that die people of Guam 
should have that opportunity as wclL The .VOorn^ General is patcmied aAcr liiaLuf iJie United 
•States Attorn^ General, appointed by the Governor with die consent of the LegUlature. The 
term of ofBce i$ indefinite, at the will of the Governor. 

Because Guam needs the ^ahilrK* of a firm three>hranch ^tem of governmenL I b^ovc 
iliese issues should be addressed forthri^th'uow. The (‘/ingress should not. as it did in dse past 
amendmeiits. make Uietu vague In die eareme, with the explanation rhat the (.bngress did not 
wish xx> dictate how die people of Guam are to a>nduct its govemment. As long as we have an 
Organic Act, Congress does dictate, and ihc people rei|uire a better system as soon as possiide. 


I first testified on the need for a *conetmmonai* judiciarv'hackin late 1976 when the late 
Delegate from Guam, Antnnin Won Pat, had tntroduced a 1^1 ) eroating and establishing a 
Supreme Court for Guam. Thar. Bill died in cooiimttee laigeK because the U.S. Supronc Court 
was cuiisidering the ability of Guam to create iri; own .Supreme Court under the Organic .\et as 
itihen cabled. FudJier hearings were hddon Guambjt^ Paoifio Temtoiies Committee of the 
Adminijcrative Office of die U'.S. Courts. Those hearings resulted, in 1964. m the cunent 
Organic .:\ct provisions permitting (he Legislature to create an 'appellate court" bically. That 
court wa£ created and began operssiona in the middle uf 1996. It has issued about a doy en 
decisions since then. 

Since the (itiwn Supreme Court’s creatiMt. duue has been aldfmiaKmg ir 

the superior Court of Guam, and the Legislotura, over Wibether the Suprtsme Court wiD reallv 
bethe hi^iesccourtofdieTenitnTy. For so long, the local courts consisted otjv of the Superior 
Court of Guam that gMng up power U a rety thing to do. Further the p^ histoiy of the 

Superior Court aud die Legislature will show that there is a need lo make 'eonsiiiuiional* sudi 
things as the powers of the courts, dieir respective jurisdiedons aiuL perhaps, terms of office. 

1 do have some concerns with BUI ilR 2370. Fini, Sevtiou 2 appears ambiguous. What 
K intended by mak i n g the District Court of Cuam. now a federal court with uo local 
funcQoA.<, part nf » 'unified judicial systom” of Guam? Docs this impfe some form of renew by 
dve Disaict Courtover the court, mwrowi of c.Hiam? Does diis section imply that the District Court 
judge has some foon of management power ovwr the Guam courts?. 1 sincere^ hope not 
CongiUM already has imposed a fifteen-year period of review of the Supreme Courts 

Pwgw 2 
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bv die Niiidi Gn;ull cerUuniriK Utvu(j^t riu »ucii nsview lui» >ei been by siuy parly.. 

Racier. 1 bdicve that ^strict Court should be made more like an Article III court rather than 
part of the Guam judicsarr svsieui. Just what does this section mean? 

.Aetuallv, 1 would like to sea tha Unitod Statoa eonstitutioiial standard for fodenl judges 
applied to the District Court of Guam. If this method of appointment is so important to the 
Amen^n .syrtm». why am the. ( i .S rTHmn* of Guam not entitled to a similar federal judiriaTy 
rather than one which is appointed and reappointed ereiT 10 yeais.^ 

There seems to be one missing piece to this BiB -- no mention of a tenn or qpabficaiions 
for die Supreme Court or Superiur Court juslkes and judges. Tliiai is one ansa whert; die 
Legislature has. in the past, acted to insure the appointment of judges it desired. On one 
occasion, a law was passed extending the terms of all die judges so that one judge would not hare 
to go through re-appoimmeot by the then- Governor thus insuring his contbuution in office. 
On a more recent occasion, the Legislature lowered the age and practice ^jualificadons for the 
Superior so that a younger attorney could be appoint^ to iTacan^in the Superior Court. 

It is here that I believe mote proTerfion i.s needed rather than in some of the details contained 
in die present BilL 

Nevertheless. I support die piu« Lions of Uiis Bill cuticeniiiig die Guam cuurts. I would 
urge >our consideration of those hems I hare mendoned and u^e the iiecessai'y chaoses lo diL 
measure. 


Concerning Section 3 of HR2370 affecting die position of Attorn^ Cenenl, I si^pott 
Congressinns) action on this subject, but the present proposal is seriously deficient. I served as 
.Attorn^* General from 197.A through 197 V and H>r prtonded periods as. \rcingAitomey General 
in 19S7 and again presently. I have worked in the .Attorney General's Office of Guam .etnee 1970 
widi about two years out In private practice. There have b^n great dianges in die Office during 
die pasi27 .ycais, but oue dung reuiaius die - the.Anomey General is appointed, as is the 
United States Attorn^ Gener^ to serve at die pleas uxit of ihc clileTexeculive. 'Hus has hliideied 
the development of the Office, but in general not because of improper interference 1:^ the 
Governor, any Governor, but because the Office has been unable to develop a vision of its owo. 
I have been told by eome state Atiomeo's General that th^ could not serve under such 
conditions. 

In addition, the present ftTganir Art provides only that a “public prosecutor’' may be 
created by the Legislatu^ and diat the Legislature may by law regulare that offimr's VnrnovnV' . 
Tliere is no mention of how dial officer is to e appointed, lliis has caused considerable 
confusion and controversy as die Legislalura Itas iried to create an elected position, which I do 
not bclie%'e is present^ permitted, likewise, the Legislature has tried, buiuoiyel passed, a bill 
which would moke the .Attorney CcncreL now barring bodi criminal and ciril respoosibili^, the 
'^Public Prosecutor’^, and dian be an elected official. 

Right now, I eTprr.«.< nn pivti^wnce tor an appointed or elected Attorn^ General, so long as the 
position is defined as *oonstituiionar ;in the Ofganir ArtL> end the overall duties and functions 
provided tn the Organic .Act, much ».s i.s found in the ronctmition of the .State of Illinois. Thus, 

Pngn 3 
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I believe Uiret; xmendments are required to Section 9 of this 6111 in order to make a serious 

difference m die Acb>rae* Gcuerel*» fuucUuiUk: 

First rcpoei the reference in the Organie Act to the ^puUic prosecutor*. Tliij 
office has nearer been created and the amhiguitiec in the present law will onHy he 
compounded ii'H is permitted to stand alon^dethe amendments proposed here. 

If it is desirehle to Veep » reference to a public prosecutor* in the Organic Act, 
then it should be mentioned in Senion 9 of this Rill, hut only m such a way .«o as 
not to subordinate the .\aom^ General in that position's overall dudes as Quef 
legal officer Guanu The Public Prosecutor could contain similar provisions as 
are given to die AUoruey Gener 4 d, peauiuiji^ die LegisUnure tu create and 
appointed or elective office. The point is« we doiKrtneed t**o *AUi>nic^ General* 
positions for Guam. 

Second, On page 6 . Bnes 24*25. the dimes of the .Attorney General should be 
changed hy ddf^ng item and adding the following below subsection :d} so 

that it U of equal standing and not subotdinatA to siibsrsmon (d): 

The .'\aom^ General shall be the chief legal officer of the terrirniy of 
Guam and sliall hav% such other dudes and such compensation as the Legislaoire 
may provide by law.* 

Third, a provision needs to be made to insure the viabill^ of die office by 
providing somo stability' of the term. This is actualK for more important dian the 
method by which the Attorney General k to be selected. Therefore. I strong 
urge another amendment, probabfy just following 117 second suggestion, which 
would read: 

'Whether the Anomey Genenl be appointed, as provided in .^ithsMeinn 
or decced. as provided Ui subjection (d-'D^B;. the tenn and method of 
removal of the Atiorue« Geiienl stufl be the same as is provided for an elected 
.Vttomey GeneraL* 


These last amendments would provide what is really needed by the ^Vunm^* General *• a basic 
statement of duties and a term that was ni^ at tl^ pleasure of ai^ official. Of course, die 
Legislatiirw could provide for vacancies as it does now. I believe that my amendments wiQ do 
more for the Office dian will a mere providing for I j^sJative cHoice of appointment or election. 
I recognize that the people of Guam seem not id be decided upon ihe merhod of rhrioidng the 
AUui'iic? Geiienl. This does not matter that much. What does maoer. is that the .Attraiwy 
General have die iiidepcudcucc uace lie or she b in office. U> accomplish the duties of the Office 
and to develop dial office to die degree it deserves. 

While Section 3 clears 1 ^ one ambigui^’ in the present Oiganic .'Vet. H does liitie to 

sddressthe real, substandve problems ofthc.Vttoni^CeimnLlu^ this Committee to amend 
Section .5 of H.K. 2T7II to addons the conceres 1 have with regard to the Office of .Vttomay 
General on Guam. 

Thank .vou for yuur kind sttrunon- 


PngQ 4 
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CR\RLES H. TR01TM.\N 


Attorn^ G«nera] of Gxiam Acting) 
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PARTIAL DISPOSAL UNDER THE 
TERRITORIAL CLAUSE 
A More Permanent Status for Territories 

by Charles H. Troutman 
Compiler of Laws 
Guam Counsel - CSD 
Territoiy of Guam 
July 12, 1996 


The Congress shall have Power to dispose of and make all 
needful Rules and Regulations respecting the Territoiy or 
other Property of the belonging to the United States; and 
nothing in this Constitution shall be so construed as to 
Prejudice any Claims of the United States or of any particular 
State. 

U.S. Constitution, Art. IV, sec. 3, cl. 2. 

I 

Introduction 

The first American territorial poliiy predates the Constitution. In 1795 the 
Congress under the Confederation adopted the “Northwest Ordinance'which both 
governed the unsettled areas between the Alleghenies, the Ohio River and ’the 
Mississippi River and set territorial polity that lasted until the acquisition of the former 
Spanish territories in the Spanish American War {1898). Then the United States altered 
that polity and in doing so created a new type of territory. 

Until 1898, it was assumed that all territories were on the road to statehood. After 
the Civil War, there was no more possibility of secession. Then, the United States, by 
treaty, created, and the Supreme Court confirmed, the status of what it called 
“unincorporated territories”.’ Indeed, the Insular Casa based their new category on the 


' This paper was first written in 1999 just prior to the Coi^ressional hearings on Ihe Commonwealth hekJ 

in Honolulu. It had its origins, hovrever, in the first draft ot the Commonwealth Draft even before that 

draft was presented to Governor Bordello at the beginning of his second term as Governor. 

’ S<xRtp(rlifllKt^SMa<iftlKTwiUnytmllhehilial)ltmlsAt^uMbyllKUiatdSiaethirti^ilKWir 

aUhsimin, Charles EMagoan,5«h Cong. IstSess, Dot No 231, Mardi 20, 1900. This document 

expUM to the Secretary of War the legal powers of the United Stiries over its new territorial 
acquisitions before the (nsuler Csss. The auttior justified the Treaty of Paris withoiilhinling of a new, 
separate status. 
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very wording of the Treaty of Paris, contrasting the treatment of the “native inhabitants" 
of the new territories with the rights given and promised to the inhabitants of all other 
territories then held, except for Hawaii.* These former Spanish possessions were the 
first where the ultimate “disposal", independence, was a realistic possibility and where 
statehood was definitely not promised. The Philippine Islands were disposed of by being 
granted independence in 1946. 

This new creature, the unincorporated territoiy, was again changed by treaty in 
1946. The United Nations Charter, Article 73, created a new regime, into which the 


’ Rossmussm v. United States, 197 U.S. 516, 25 S.Ct. 514. About the test for incorporation or 
unincorporation by treaty, the Court said: 

Concerning the test to be applied to d^ermine whether in a particular case acquired 
territory has been incorporated into and forms a part of the United States, we do not deem 
it necessary to review foe general subject, again contenting ourselves by quoting a brief 
passage from the opinion in Dorr v. United States, summing up foe reascms which 
COTtroUed in determining that foe Philippine Islands were not incorporated, viz. (p. 143, 195 
U. S., p. 810, 24 Sup. Ct. Rep. 49 L. ed. 128): 

'If the treaty*making power could ina}rporate territory into foe United States **516 
wifoout congressional action, it is apparent that the treaty with Spain, ceding the 
Philippines to the United States, carefully refrained from so doing; for it is expressly 
provided foat (article 9) 'foe dvil ri^ts and political status of the native inhabitants of the 
territories hereby ceded to the United Statn shall be determined by the Congress.' In this 
language it is clear that it was the intention 4^ foe framers of the treaty to reserve to 
Congress, so far as it could be constituhor^ally done, a free hand in dealing with these 
newly acquired possessions. 

The treaty concerning Alaska, instead of exhibiting, as did the treaty re s pecting foe 
Philippine Islands, the determination to reserve foe question of foe status of foe acquired 
territory for ulterior action by Congress, manifested a contrary intention, since it is therein 
expressly declared, in article 3, foat 

The inhabitants of the ceded territory . . . shall be admitted to the en|oyment of all 
the rights, advantages, and immunities of citizens of the United States; and shall 
be maintained and protected in the free er^oyment of their liberty, property and 
religion.' (15 Stat at L. 542.] 

This declaration, althou^ somewhat dunged in phraseolo^, is the equivalent, as 
pointed out in Downes v. Bidwell, of foe fonrnla, employed from the beginning to express 
foe purpose to incorporate acquired territory into the United 5tates,~especially in foe 
absence of ofoer proviskxv shoving an intention to foe ccmtrary. And it was doubtless tius 
frict coi^ined wifo the subsequent legislation of Congress which led to the following 
statement concerning Alaska made in foe opinion of three, if not four, of the judges who 
concurred in foe judgment of aftirmance in Downes v. BkJwdl (p. 335, L. ed. p. 1125, Sup. 

Ct. Rep. p. 805): 

'Without furring in detail to the aojuisition from Russia erf Alaska, it suffices to say 
that treaty also contaiiwd provisions for incorporation, and was acted upon exactly in 
accord wifo foe practical OMutruction applied in the case of foe acquisition from Mexico, 
as just stated.’. 

At pp. *520, *522. 
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United States placed Guam, and from which it has never been officially withdrawn. This 
new refine is the “non -self-governing teiritoiy*. Part of this new regime is the concept 
of 'self-determination”, by which the peoples of that territoiy are promised the right to 
determine their future political status. This new regime was confirmed by the United 
States in 1992.* 

Once again the nature of the territorial regime was changed, and confirmed by the 
courts*, as to one jurisdiction, the Ginunonwealth of the Northern Mariana Islmds. 
Guam is seeking to change the territorial regime once more, to insure that its people 
have an inherent right of self government, not merely administering a government using 
powers delegated by Congress, with all that the courts have put into that status.* 

To accomplish this, Guam is proposing that Congress “dispose of" certain of its 
powers of government to the people and government of Guam. For this to worit, there 
are to questions that must be answered. First, is there a constitutional power to permit 
Congress to make this disposition.^ And, by what means can this be accomplished? 

n 

Theoiy of Disposal 

Just this last week, the Supreme Court discussed the power of Congress to limit 
the sovereignty of the United States. While the case did not deal with territories. Justice 
Souter examined the histoiy of the doctrine of limiting sovereign powers, and notably 
refused to rule upon the basic issue.’ However, in describing the principle, as it applies 
in the United States, the plurality of the Court did say. 

Hence, although we have recognized that “a general law ... may be 

repealed, amended or disregarded by the legislature which enacted it," and 


* Inlemalianal Covenant on Human Rights. 

’ One strong confinnaiianot die principle came in US. eznd. Riclrinbi;. Cuemm, 4 F Jd 749, (9th Or. 
1993) where the court stated, at p. 754: 

At the outset, we emphasize that 'the authority of the United States towards the CNMI arises 
solely under the Covenant.” HillUom v. United Slates, 896 F.2d 426, 429 (9th Cir. 1990). The 
CovenaiU has created a 'unique" relatianship between the United States and the CNMI, and Hs 
provisionsalonedehnetheboiuidatiesaf thoserelations. CommonweaHhoftheNonhemMariana 
Islands v. Atalig, 723 F.2d 682, 687 (9th Cir. 1984). For this reason, we find unpersuasive the 
Inspector General's reliance on the Territorial Clause, U.S. Const, art IV, s 3, d. 2, as support for 
enforconent of the federal audit 

‘ People 0 . Obub, 694 F.2d 565 (1982) Guam was compared to the Alaska Railway Corp. (a federal 
corporation). Ihe court also said that Guam has less autcnomy than the dty of Boiilder,Cdorado. 


U.S. V. Winsbr Ccrp., — S.Ct — 1996 WL 359767 (U5.)), July 1, 1996. 
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“is not binding upon any subsequent legislature,’ Manigault v. Springs, 199 
U.S. 473, 487, 26 S.Cl 127, 50 L.Ed. 274 (1906), (FN19] on this side of the 
Atlantic the principle has always lived in some tension with the constitu- 
tionally created potential for a legislature, under certain circumstances, to 
place effective limits on its successors, or to authorire executive action 
resulting in such a limitation.® 

Thus, the first question is to determine if there is constitutional authority for 
Congress to grant to Guam the sort of self government is seeks. 

All of the case law interpreting this clause of the Constitution with respect to the 
territories of the United States have dwelt solely on the meaning of the terms “make all 
needful Rules and Regulations respecting the Territory off the United States. This is not 
surprising, since all of what were “incorporated territories", and before ail that the non- 
state areas of the continental United States plus Alaska, were always intended to become 
states of the Union. In doing so, the courts have emphasized that no sovereignty rests 
with the territories, that all powers they exercise are done so by the will of Congress 
alone, and that if Congress has not given a power to a territory, it does not possess it No 
residual powers reside in the Territory. This lack of residual powers stems from 
Congress' “plenary’ powers over the territories. Congress may always revoke the powers 
of the territories through this overriding plenary power.® 

Guam seeks a new status within the sovereignty of the United States. Guam wants 
to be recognized as a political entity in itself , even though its limited sovereign^ will 
differ from the sovereignty of a state, and will have no voting representation in Congress. 
As such Guam will have recognized powers inherent in itself. The powers will be those 
which are given to Guam by Congress in the Commonwealth Bill. However, unlike the 
powers given Guam under the Organic Act, which are merely delegated powers that can 
be changed or taken away at the vrill of Congress, these powers under the Common- 
wealth will belong to Guam by virtue of the grant of these powers to Guam by the 


• Vimsiar, at p. *17. 

’ People V Olsen, (1977, US] 431 U5. 195, 97 S.Ct 1774. Organic Act does not permit the Guam Legislature 
to create its own Supreme Court. Statutory, not ccmstitutioraL analysis used. 

People V. Okada, 715 F.2d 1347 (C.A.9 1983). Unlike states, because Guam has no inherent sovereignty, 
only ttre Congress may detemune whether or not the Govenunent of Guam may appeal aiminal cases 
to the Nindi Circuit. 

Sahtmolo v. Dufy Free Shoppers, Ltd., 764 F.2d 1285 (C.A.9 1985). "Commerce clause" limitations do not 
apply to Guam because it is not a state aod because Congress has full power to r^ulate commerce in 
and through the territories through the "territorial clause" of the Constitution. 
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language (Mutual Consent to the Act) and intent (Disposal) both in the Act As a result, 
these powers will belong to Guam. The concept is similar to the states giving a limited 
degree of their sovereign^ to the United States government upon the fonnation of the 
United States, and effectively, upon admission of the later states. Likewise, Congress has 
“disposed of" its powers of local government to a jurisdiction when that jurisdiction 
becomes a state. In both cases, at least since the civil war, such transfer of sovereign^ has 
been regarded as irrevocable. A similar degree of permanence would accrue to Guam 
under the Commonwealth Act, at least until Chamorro self determination has been 
expressed and acted upon. 

As we have seen, this cannot occur under existing court doctrines using existing 
language in Guam's, or other, organic acts, nor is it totally clear in existing Common- 
wealth relationships. Short of a constitutional amendment, it seems to this author that 
the only means of achieving this permanency of status and sovereignty is for the United 
States to dispose of some of its powers under the “territorial clause” to the people of 
Guam, so that, truly, government on Guam is founded upon the consent of the governed. 

Congress, in the past, has disposed of territoiy in many and varied ways. When 
disposing of territories as governmental units, the U.S. has disposed of its plenaiy power 
either by granting independence, as with the Philippines'^ or by granting statehood". 
In both cases, the disposal of territoiy was the total disposal of all that could be disposed 
under the circumstances. In the case of the Philippines, that was eveiything relating to 
or inherent in sovereignty. In the case of granting statehood, the U.S. disposed of all of 
the sovereignty over the new state not given up by the states through the United States 
Constitution. 


** Oi the granting of Philippine independenoe, 22 U5.C. A. $1393: 

On the 4lh day of Juty immediately following the expiiatian of a period of ten years Cram die dale 
of the inauguration of the [oommcxiwealdi] govemmmi provide for in this Act, thePresidenlof 
the United Stales shall ^ proclamation withdnw vid surrender all right of possessian, 
supervision, jurisdictian, control or sovereignty then existing and exercised by the United Slates 
in and over the territory and people of the Philippine Islands, including. . ..,imd on behalf of the 
Uniled stales, shall tecogni« the independence of the Philippine Islands as a separate and self- 
goveming nation acimowledge the authority and control over die same of the government 
insUluted by the people thereof, under the constitution then in force. 

" Ihe Supreme Court has recognized that, when a Territory becomes a stale. Congress loses the right to 

legislalefor it in a plenary manner. Stale of OMsboms o. AT&SF KaihimyCo., (No. 13,Originai)31 SCt 
434, 220 U5. 227, (1910). The regulation of inira-state nil rales, while a nuitter for Cangressiaud 
legbladon while Oklahoma wasatecritoty.becameamalter of solely stale ccncemonceOldalioiiia had 
become a stale. 



The United States has disposed ofterritoiy, both partially and completely, in other 
ways. From the earliest times of the republic, the United States, under this “temtorial” 
clause of the Constitution, has been able to “dispose oF less than all of its ownership 
ri^ts over land that it owns. However, the type of disposal, sovereignty or property, has 
no distinction in the Constitution. The Territorial Clause makes no distinction between 
disposal, rules and regulations affecting property and persons and their political destiny. 
The first such disposal which was challenged to the U.S. Supreme Court was a lease of 
mineral rights.*^ Many times, the United States has transferred title of territory, here 
meaning “land” or “property” to other persons or states or territories.'^ 

While it has not yet happened, I cannot see anything to forbid Congress from 
“disposing of” certain of its governmental powers, but less than all held under the 
“territorial clause” to the people of a territory. The government of Puerto Rico has 
argued that the “compact” by which Puerto Rico became a commonwealth acted to create 
“a sui generis political entity which is no lon^r a territory or a possession of the United 
States per force of the exercise by Congress of its constitutional right to dispose of its 
territories, The Nestle court concluded, however, that no such disposal had taken 
place as a matter of statutory construction, referring to the legislative history of the 
Puerto Rican “compact” as justification for this decision..'® 


In United States v. Gratiot, 10 L.Ed. 573 (1840), *e Court held, against the challenge that to "dispose oT 
property was an all or nothing power which ctHiid not "include letting or leasing" (at p. 5^9): 

"And again, . . . , in speaking of the cession rrf Florida under the treaty with Spain, he [dre Chief 
Justice] says that Rorida, until she shall become a State, continues to the a territory of the United 
States government, by that clause in the Constitution which empowers Congress to make all need- 
ful rules and regulations respecting the territory or other property of the United States. If such arc 
the powers of Congress over die lands belonging to the United States, the words "dispose of," 
cannot receive the construction conterKled for at d^ bar — that they vest in Congress the power 
only to sell, and not to lease such lands. The disposal must be left to the discretion of Congress." 

** Unconditiorxal transfer of property was supposed to be made to the Government of Guam pursuant 
to 48 U.S.C.A. 1421f(a). (Organic Act, §28(a)). 

Tide to submerged lands, with conditions and numerous exclusions, was transferred to Guam by 
48 U.S.C.A. §1705. 

"Title" to certain lands at Cabras Island, Guam was transferred to the Government of Guam, but 
under the condition that most of the income from any leases or improvements be returned to the 
United States by PubL. 96-418, §818(bX2) - the infamous "Brooks Amendment”. 

Nestle Products Corp. v. United States, 64 CustCt. 158, C.D. 3976, 310 F.Supp. 792, 796 U S. Customs 
Court, 1970).) 

** The Nestie court stated, with respect to "disposal” at p. 796: 

Although undoubtedly the "compacT realized greater local autonomy for the people of Puerto 
Rico in the relationship existing between Puerto Rico and the United States, we fully agree with 
defendant tiiat Puerto Rico did not achieve independence from United States control and protec- 
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Later decisions seem to have reached an opposite opinion. The District Court of 
Puerto Rico has applied the National Labor Relations Act to Puerto Rico as it applies to 
states, not territories: 

Since the very b^innuig of the acquisition of Puerto Rico by the United States in 
1 898, when the Spanish regiine over the island gave way to the American regime, and 
up to July 25, 1 952, Puerto Rico was a Territory or a colony governed by the United 
States under a system of delegated powers to local authorities. Both during the two 
years of military government of the island and during the life of its two organic acts 
[FN4] approved by Congress to provide for its internal government, there was no 
doubt that Puerto Rico was governed by the United States under the authority grartted 
to it by Article IV of the Constitution. . . . Puerto Rico ceased being a territory 
of the United States subject to the plenary powers of Congress as provided 
in [the “territorial clause’]. From July 25 , 1952, in which the Common- 
we^th of Puerto Rico was bom, Puerto Rico ceased being governed by the 
unilateral will of Congress; now it is being governed by the express, though 
generic, consent of the people, through a compact with Congress. What- 
ever authority was to be exercised over Puerto Rico by the Federal govern- 
ment would emanate thereon, not from Article IV of the Constitution, but 
from the compact itself, voluntarily and freely entered into by the people 
of Puerto Rico, even without an express recognition of its sovereignty, and 
the Congress; a compact which cannot be unilaterally revoked by Congress 
or by the people of Puerto Rico, (footnote on binding nature of compacts 
omitted) (emphasis added)'* 

The Supreme Court has held that Puerto Rico “like a state, is an autonomous 
political enti^, ‘sovereign over matters not ruled by the Constitution.'" Bodriguei v. 
Popular Danocratic Party, 457 U.S. 1, 102 S.Ct 2194, 2199 72 L.Ed.2d 628 (1982) quoting 
Mora V. Meijas, 115 F.Supp. 610 (D.P.R.1953). The only problem with these statements 
is that the courts, while making these grand statements, with only one exception, have 
mled against whatever special consideration was being sought by the parties asserting 
such claims.'^ The real lesson to be learned is that, while the status sought by Guam is 


tkxi by virtue of the 'compact', . . . 

'* Hodgson V. Union dt Bnpkodos dt tos Supermenados Puddos, 371 F£upp. 56), 58-59, (D.C.P.R. 1974). The 
U& Court of Appeals for the Fust Circuit has followed Nrifgson and two other cases siinilar to it in U. S. 
0. Quinones, 758 F.2d 40 (1985). The other two cases referred to for a history of the Puerto Rkan 
'compact' ace F^nerae o. People ^Puerto Rico, 232 F2d 615 (lstCir.1956); United Steles o. Perez, 46S 
FSupp. 1284 (D.P.R.1979). 

" The only exception is Hodgson, where that court diso iis a e d the daims for federal intervenlkai under 

the National Labor Relatians Act in a purely local Puerto Rican matter. 
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not constitutionally impermissible, Congress must state such a policy of disposition 
clearly, or the courts will not find any such disposition or disposal. 

The United States limits its sovereignty eveiy time it ratifies a treaty. Therefore, 
there is no legal reason why Congress cannot limit its power over territories by giving 
away some of those powers to the territories themselves. Indeed, this latter limitation 
would be less of a limitation than involves foreign treaties, since Guam will remain 
subject to the overall sovereignty of the United States.'* Nationally or internationally. 
Congress has the power to partially dispose of its rights of property or sovereignty over 
“territories” of the United States. 

As free association has been defined in the United States context, it means that 
there are two independent states dealing with each other as such, but that both create 
a veiy close association with each other such that the laws of one (the United States) will 
apply in part in ways such laws cannot apply over completely sovereign nations. Certain 
powers, such as the power of denial of the area to foreign powers in defense matters, has 
been delegated to one party by the other (by, say, the FSM to the United States) and the 
United States has extended a number of benefits to the Federated States of Micronesia 
not granted to other nations. Yet neither citizen is a citizen of the other state. 

The Commonwealth would not be this form of relationship with the United 
States. Rather, Guam seeks to remain under the sovereignty of the United States, but 
having powers and a status suitable to its situation, even though this means non -state- 
like treatment in certain areas. 

In my view, the United States Constitution limits states in the exercise of their 
sovereignty in two basic areas: 

1. % those provisions restricting the states from taking action against their own 
citizens, -- such as most of the Bill of Rights as now interpreted, the 13th, 14th, 
and 15th Amendments and the Voting Amendments; 

2. Those provisions which are necessaiy to bind the members of the union together 
as a full political and economic nation -- the “commerce clause", uniform customs 
treatmen t, regulating coinage of money, “privileges and inununities” which cannot 
be denied citizens of one state in another state, making war, making international 
agreements, and conducting diplomacy. 


" IntliclawafTerritanial WalcnandMaiilbBeIimsdicfjon,byFhUipC.)essup(Jennings&Co.,N.V., 
1927, reprint 1970), die author states, in his Introduction 

Most treaties, though entered into by an act of sovereigri will, constitute a limitation on 
sovereignly. To urge the contrary is to deny the obligatory force of treaties. At page xxxiv. 
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As eariy as Dred Scott Sanford, 19 How. 393, 15 L. ed. 691, the Supreme Court 
has held that there were certain constitutional rights which Congress could not take away 
just because a person lived in a territoiy. If Congress cannot alter those rights, which 
now include the right of due process, it is logical that it cannot “dispose or a right of 
action which it does not possess. However, there is no reason why Congress cannot 
dispose of those powers it does exercise over territories. 

Guam is seeking from the United States those powers which are not essendai to 
the United States overall sovereignty of Guam, and which are powers Congress can 
dispose of, in order that Guam may develop in its own location in the western Pacific. 
Since Guam is not to be widiin the federal union, politically or commercially^®, there is 
no legal reason why Congress cannot dispose of certain powers to Guam which states 
cannot have by reason of their union. Since the U.S. conquest, Guam has had its own 
customs zone and, when it so desired, its own customs duties. The Ninth Circuit has said 
that the “commerce clause", does not apply to Guam^, since Congress has whatever 
powers it wants in this area through the “Territorial Clause*. As long as Guam remains 
outside of the United States economic union, there is no reason why Guam cannot 
exercise powers denied to states because of the states' position within the economic 
union so long as those powers are not inherently contradictoiy to United States 
sovereignty over Guam. 

Since the Supreme Court has made it clear that Congress may delegate 
considerable power to a territory so long as it retains the ultimate powers^', and sin<re it 
is this ultimate “plenaiy*" power which has been used by the courts to deny the Guam 
any inherent right of self government^, mere delegation of power will not suffice. 


'"Guam is appurtenant to the United States and belongs to the United States but is not a part of 
the United Slates." (HR. Rep. No. 11365, 8tst Cong.. 1st Sess. (1949)) 

“ See Sakamoto c. Duty Free Shoppers, bic., 764 F.2d 1285. (9th Cir.1985), cert, denied. 475 U.S. 1081, 106 
S.Ct 1457, 89 L.Ed2d 715 (1986). 

^ Of course, these cases were developed with respect to iiKorporated territories which the United States 

had no intention of giving up. At toe time of these cases, statehood was assured tor the territories 
invc^vol and all have since ad^ed it. 


° As an organized political divisicm, toe territory possesses only the powers which Congress had 
contorFed, and hence the territorial legislature could not provide for escheat unless such provision was 
witiun toe panted autooiity. 


This manifestly was not a grant of toe prc^vt^ty of the United States, but it was an authority whkh 
extmded to "all netful subjects" of legislation save as it was limited by toe essential requirement of 
coftoxmtty to toe Ccxnstitution and laws of the United States and by restncttons impcsed. 
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Rather, **disposar of such powers to Guam is the only way by which Guam can achieve 
what it intends by the term ‘‘commonwealth". 


II 

What Must be Done to Achieve Disposal 

The Supreme Court, in Winstar^ has again made it clear what Congress must do 
if the issue of any transfer or “disposal** of sovereignty is to take place. Again Justice 
Sou ter stated: 

We found, however, that the treaty said nothing about conveying the 
Government's navigational easement, see id., at 706, which we saw as an 
aspect of sovereignty. This, we said, could be “ 'surrendered [only] in 
unmistakable terms,' “ id., at 707 (quoting Bowen, supra, at 52), if indeed 
it could be waived at all.^ 

Indeed, absent the specific power to dispose in the “territorial clause”, it is 
ai^able that Congress could not dispose of territoiy, at least in its political aspects. The 
Supreme Court has held, in the case of Afroyim v. Busk^ that the Fourteenth Amendment 
authorizes naturalization but, there is nothing in the Constitution which would permit 
a removal of that citizenship.^ But in Guam's case, ‘^disposal” is cleariy a power given 
to Congress. 

It may be that Puerto Rico has achieved the status Guam is seeking throu^ 
Commonwealth by the mere fact cd* being a commonwealth with its own constitution. 
However, pending legislation in Congress, along with the original histoiy of the creation 
of Puerto Rico's commonwealth, indicate that no major change of status occurred. That 
seems to be the judicial trend, but the Supreme Court has never defined just what a 
“commonwealth” is. In Guam's case, I am certain that the courts will not go in that direc- 
tion without an “unmistakable” statement from Congress. Unlike Puerto Rico's “com- 
pact", where discussions of status change, or lack thereof, were left to inconclusive 
debates on the floor of Congress, the Congress, in law, has stated clearly that a 


Christianson v. County King, 239 VS. 356, 36S.Ct 114, 117(1915). 

This Court also has held that Coc^ress may delegate to local legisbtive bodies broad jurisdiction over 
Territones provided Coi^ress retains, as it does here, ample power to revise, alter and revoke the local 
legislation. 

United States v. Sharpmk. 355 U.S. 286, 78 S.Ct 291, 297 (1955). 

” 1Vinslar,atp.20. 

^ v Rusk, 387 U5. 253, 257 (1967). 

- 10 - 
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constitution of Guam, without more, will not change Guam's status. Guam can now draft 
a constitution within the existing terntorial -Federal relationship, . . . “for the local self- 
government of the people of . . . Guam.”^ Guam has rejected such an exercise. 

Under the court cases which have been rendered concerning Guam, Congress 
could amend such a constitution without notifying or requiring the consent of the 
people of Guam, The people of Guam would still not be ruled with the consent of the 
governed. We would still have no right of self ^vemment. This is the situation under 
our current status, and Congress has declared that it would not change. In effect, Guam 
would be acting only as a sub-sub-committee of Congress under that law. 

Guam is seeking four things - • the ri^t of self government under the sovereignty 
of the United States, a mutually and certainty to the relationship between Guam and the 
United States, the light to adopt our own constitution and the solution of long-standing 
grievances concerning our relations with the federal government. The first ffiree goals 
work tc^ether to create a politicai personhood for Guam, which is the true desire of the 
people. To be political “non-persons” is not a goal for anyone. 

Short of an amendment to the Constitution, disposal of these rights to the people 
by Congress is the only way to forge a permanent change from our present status of 
unincorporated territoiy. In order to accomplish this act. Congress must do so 
“unmistakably”. This is the reason for the statement of Congressional intent in the 
current §1^1 (b) of the Draft Commonwealth Act. Congress has the right to dispose of 
these powers. Does it have the will,!* 


Ill 

Effect on Guam 

First, the direct effect on Guam will be limited to those rights that are actually 
disposed of to Guam. This argument is not intended to give Guam ri^ts “by the bade 
door". However, the disposal of rights to the people, as opposed to the delegation of 
rights, would overturn the basis for a number of court rulings which have gone against 
Guam. 


For instance, ‘\i People v. Olsen were brought under a scheme of disposal, it is the 
intent of such a scheme that the court would look to the entire structure of the Com- 


® Public Uw 94-584, 94th Congress, 90 Stat. 2899 (1976). Amended by §501, Act of Dec. 24, 1981, RL. 98- 
597 (94 Stat. 3479). 
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monwealth Act and ask whether, under the general intent as well as specific language, 
would Guam have such a power. The dissent in that case would become the majority. 

The Ninth Circuit would cease to rule that “Guam marches to the beat of the 
federal drummer' .and, when looking at the inherent nature of Guam, would be able to 
follow the rationale in Atalig rather than their ruling in OkadaP* 

The courts have never applied the Organic Act “liberally” with the intent of 
effectuating its overall purposes. Rather, they have assumed that Congress has the overall 
power and, at least in Guam's case, that Guam can have only that identity specifically 
given to it by Congress, with nothing else implied. 

The purpose of disposal can be summarized by saying that it is to legitimate the 
territory of Guam, giving it a complete personality within the parameters of the 
Commonwealth Act. It is genuine government with the consent of the governed. 


“ held that the CNMI had enough inherent soveicignty to permit appeals by the Government to 

the federal court in oriminal cases without special Meral le^lation. bi Otalc, Guam has held to have 
no right of self government and, unless Congress specifically authocizes such appeals, Guam has no 
such power. 


- 12 - 
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THOMAS C. ADA 


SENATOR 


TZSTIMOMT 
H.R. BILL No. 100 
Coaaionwaalth For Guam 
By 

Senators Thomas .C. Ada and Lou Leon Guerrero 


We are in full support of H.R. Bill No. 100, a draft 
Commonwealth Act. We firmly believe that H.R. Bill 100 will 
afford Guam greater autonomy in the economic, social, and 
political affairs of the people in this community, while at the 
same time maintaining clcse ties with the United States. 

We urge Congress to bring closure to Guam's quest for 
Commonwealth. Only through the definitive action of Congress 
will Guam be able move forward with its quest. The people of 
Guam have submitted their commonwealth proposal; we simply ask 
that Congress take the time to act on the request. All we can do 
now is wait and hope for the best, trusting in the wisdom and 
magnanimity of Congress. 


Should Congress reject t.he proposed Act, the leaders of Guam will 
reason together to find and work out a formula acceptable to the 
people of Guam and and the O.S. Congress. Through definitive 
Congressional action, the people of Guam can then find out what 
Congress will be willing to give, and what our people would be 
willing to accept. Compromise and statesmanship will be the key 
to success. 



Senator 

24^ Guam Legislature 


9m 

III 


Lou Leon ( 

Guerrero 


Senator 

24”' Guam Legislature 


< 


mmm • Mi<«7])47a.jas* • fsm(«TI)4n-Tm 
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TESTIMONY OF THE HON. CARLOTTA LEON GUERRERO 
SENATOR OF THE GUAM LEGISLATURE 
BEFORE CHAIRMAN DON YOUNG AND THE HOUSE 
COMMITTEE ON NATURAL RESOURCES 
WASHINGTON, D.C. 

OCTOBER 28. 1997 

Hafi Adai aiKl thank you, Mr. Chaimm IampleaaedtosubfiuttesdinoayonBiUS.210, 
an act 10 amend the Organic Act Guam, the Reviaed Oiganic Act of the Vi^ Uaoda, 
the Compact of Free Aaaodatioa Act, and for other purpoaea. I would like to 
Section 8. Contact Impact Reports. 

The Compacts are oomplei treaty documents outlining the relationship between the 
Compact nations and tiie United States. The drafters of these treaties were folly aware 
that tile Compacts could adverady a^ct Guam's political, economic, and social well- 
being. Potential adverse effects on the territories inrtndc the preferentUd investmeitt tax 
i n ce nti ves in the Compact for the FAS; the trade benefits the FAS would enjoy without 
the bwden of safety, environniental, arid labor restriclions by which tiie territories must 
abide; Uberal immigration benefits for citizeos of the PAS; the greater control of the FAS 
over tiieir TOd-mfle zones than that etyoyed by the territories; the feet that the FAS could 
receive economic aasiittanct, such as capital inyrov emen t grants, and could enter into 
economic accords (such as fisheries igreemeots) with other nations; and the feet that the 
FAS can join international financial organizatkms that the territories cannot 

In oottstructing the Compacts, U.S. policy provides that if any adverse consequences do 
result, Coogress will act synyatbetically and expeditiously to redress those consequences. 
Since it was impossible to predkt exa^y what the effect of the Compacts wouU be on 
the terrilories, the formula^ of the Co m pacts felt it was prudent to require sn annual 
r^xxt from tiie Executive branch detailing the Cmnpact's effect 

The reports are required by law to pay particular attention to matters relating to trade, 
taxation, immigration, labor laws, minimum wages, social system and infiastructure, and 
envirmanental regulation. With respect to immigration, the Immigration ud 
Natmalpation Smvice is to provide information on the number of persons avaOiog 
themselves of tito right to enter Guam. The Executive branch is to submit a {voposal for 
remedial action to the Coogresi if fee report determined that the Compact advendy 
affected the territories. 
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page 2 

Testim<»y the H(ms. Cailotta Ixaa CiKrrero 
October 28, 1997 

! have been very ccxioeit^ i^TOut the of federal atttaticm to this impoitant ima. A ^>ort 
always seem<»l to be intfefinitoly "under preparation’', but never forthcoming. Tim I iiuti^ed a 
la\K^t with the District Court of Guam to force the Executive branch to submit the required reports. 
On April 17, 1996 1 was joined by Governor Guderrez, the state of Hawaii, and the Commonweahh 
of the Ko^hem Marianas. 

During the time the lawsuit was under consideration by the Court, the Department of Interior filed 
two ^iticmai annual reports to the Congress, whidt were also submitted to the Court 

The Court submitted its final judgement after a thorough review of all the reports issued by tiie 
Department of Interior. The Court found the reports to be arbitrary, capricious, an abuse of 
dBcretion, aini otherwtee not in acconiance with the law. In its aunmary judgement, it vm the 
opinkm of toe C^oit tIuU toe 1996 rqxxt was a hastily compiled, last-minute rqmrt toat j^osses over 
tite areas directed to be analymd by Congress. The final judgement instructs toe Executive branch 
to prepare a report in accordance with the law. 

BUI S.210 now seeks to amend U.S. policy set by the Congress and shifts toe re^n^bility of 
preparing annual reports feom the Executive Branch to the Governors of the affected areas. I believe 
this is yet another attempt by die Administration to excuse itself from a Congressional responsibility. 
Mr. Carman, 1 wrme to ymi mtm than a year ago to advise you of the Department of Interior’s 
contmuing fuluie to adhere to the mandate of Congress, i chronicled for you toe many frustrations 
Guam has endured in trying to get the Executive branch to live up to its commitments. It is 
becmnii^ mcreasingly dear toat the Administration would rather expend its energy trying to avoid 
this fe^xmdbility, titan cany it out 

Section 8 would aUow the Executive branch to defy the spirit of a law passed by the Congress, and 
upheld by tile Court It is tantamount to trickery, and an insult to the people of Guam who must 
shoulder tiie tnirden created by the Admirastration’s refusal to folly adcnowledge the impact of the 
Compacts. 

i believe that toe ferferal govermnent is in the best posititm to pr^tare a report that is essmitially 
r^;icmal in nature, and encompasses recommendations for cmrective adirm. } urge the CommUtee 
to reject section 8. 

Thaito you for this opportunity to cmmnent. 
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Senator cartocta A. Leon Cuamro 


Sub TtS. unien SMC tuiAv 
1M Hanwt Certu 
AomLfiiiimsBno 

OctobwT. 1996 


BBprera; ^V2-*nt/t 
Fssknfe: (Sf^Mn^a 





Honorabis Dpn Young 
Cuainnan ’ 

Committes Natural Raaourees 
U S House of Representatives 
Washington D.C. 20515 



Dear Young, 

I am writing to express my profound diseppointment with the work of an 
oftice under your oversight umbrella. On September 2Sin the Interior 
□epartmenrs Office of insular Affaire transmitted to you a copy of a 
report 'Itie Impact of Ihe Compacts of Ftae Association on ties UnRed 
States Terrttones. CommonwBalths rmd on the Stale uf Hawaii." 

U.S.PL 39-239 mandates iha Federal Covemmecit to doewnem the 
adverse impacts to mesa island entities caused by its policy allowing 
"unrestricted migration' out of Woonasia Into the US . namely Guam, the 
Cummonwealth uf me Northern Mariarras (CNMI) and Hawaii. 

Mr. Young, 1 have never felt so strongly the distance between Washington 
D C. and Guam as I do now. On paper and as a total stranger to you I 
need to convince you lisa the Director of 0.1 A, Al Stayman, has not 
done his job m documentmg adverse financial inlets to my goveifimenL 
These Impacts are caused by a federal policy dadslon made over a 
decade ago, a policy that we had no voice in fonnlng. If I were a private 
citizen I would beat around Ihe txish tor a page or two. but as a leader I 
trust that you, like me, rMaaciatettanit nik. 

For the past 10 years Ihe OovefTiment of Guam has bean trying to get Ihe 
Office of Temtoriai and Insuter Affaiis. (now re-named Office of Insular 
Affairs) to comply with tho documentation of impart tdsusas in PL 90-239. 
During mis period, thousands of Micronesians have moved to our IslarKf 
overloading otjr scheds, health care, public housing and welfare 
programs 


As you can see from the chronology of oortasponderme bade and forth 
between Interior and the Government of Guam (copy entsosed), we have 
received vague commitmeras and less than stellar follow ttwou^ on those 
commitments. The end resuB is the report copied lo you by Al Stayman 
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which simply points our me obvious, that has been adve-se con^uences to 
Guam. Stayman goes on lo say In th© final sentence of the report’s introducaion page 
that the job is too tough for his office to ever figure out! 

"However, Guam and 0 I A. have not reached complete agreement on the 
meilK>doiogy tor estimaUng finanaa) such agreement is likely to be 

reached, given the complexity of the undertaking." 

f filed a lawsuit in District Court last year (copy endosed) to require O.I.A to do its job 
and help ue figure out how best to doaanenr me impact Even with a lack of cor icreie 
approved upon guidelines from Interior, my government has dwre its best to docufiient 
the impacts. However, without fail, our figures are disputed by Interior and our case for 
impiementing the finandal reirTtoursemerrt sadion of 99-239 is weakened. 

My fight is not a soiitory one. The govermiefTts of Qjam, the CNMI the state of 
Hawaii have joined me as ce-plaintiffs in this suit The r^ext action in th© oooc will occur 
lalw ttils month when the defendants must respond to our amended complaint 

My purpose in writing is to give you en opportunity to hear first-hand that Guam Is 
suffering und^this U.S. policy of un-reslricted migration. I also believe that the office 
responsible for helping us aoiv© the problems resulting from this policy, O.I.A., ie not 
dCHng its job. 

Guam has been more than a good soldier fi^ese past 9S years under the American flag. 
We recently andured the toughest military dowrvstang cuts of any other American 
jurisdiction. We are curremty playing host to the Kurds who were recently evacuated 
because of their pro-American support 

Mr. Yocaig, I am vrilUiig to provide your office with more backgrourw intormatfon cm this 
issue if needed. 


In dosmg, 1 want lo tell you that ( looked you up in the Congressional Register and was 
impressed wfth the mention of Ttverbcut captain"... probably an interesting story rheref 
Perhaps our pafins vm'li cross one day and i will get to hear it 

With best wishes tor yota* contirxjed success. I remain 


Sincerely, ^ 
CarloQa IsorUSuenaio 


— 
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WIUXM CUmoH, M Fl., 
OvfendAuita. 


=“• =»■• bmfoM tbs caurF aa famuzy 13 , x»jT, on tBt 
plainaiXfc' Honm for Sunary JialgMat. 

■Om Coqiaet*’ «f Frw iMoeiation wsna aaofitM by «» anit*J 
statu congrass by tba OugMct of Fr«« SMoeUtioo act of uas, 
b.l., M-3M, «« stat. 1770 K f« D,*.e. Sl»01 »t ooq. 

»«:tloa 1904 {e} of tba act Is antltltd, •ij^«ct of Coapaot on 
O.S. Atm.- sahaactioa (OHl) of tba let prortoaa tttat -tiln 
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Approviag the Conp&ct, it: la aat the intact of the to 

cause any adverse consequeoces for tha ncited Statea tarriteriee 
and oosBonvaaitbs and tbe State of Havail.* Section 1904 (aK2) 
rcquir-w tha Praaidaat of tha Oaitad States to “report to tim 
congreas vltb respect to the iepact of tha Cenpaet an tha Oaltad 
States tsrritoria# and cononmaltha and on tha State of ^veii." 
Suhseotien (a) (3) raquirea tha Prasidant to reguaet the viawa of 
■th* Covenaeat of tha state of Bawail and tha govarneaota aach 
of the United states terrltorleB and caaaonwaaiths,... and 
tcmnseit tha full t«et of ai^ such viam to tho Coagreu as pert 
of aach rsporta." Qadar |1904 (a)(1), tha first report was due 
Jaxxuaxy 14, 1987, and os Jaanasy 14 of arory yaer theoraaftar. 

The first nsnrt van ptapared in 1989, and had not haan 
praqparad sines then. Thia lavsndt was filed In ffoveshar of 1995 . 
On S^tasher, \39€, tha Office of Tnaolar affairs of tha 
Departaact of the Interior pcapored tha acoond-^avar r^ocrt. 1!ha 
fifteea-pa«e r e po rt vas anUtlad -Iha Zepect of tha Caspaota of 
rraa Assoelatlen on the united Stetea larxitorias and 
rnreennwnaltha and oa the Staitt of Baw&il.” 

Tha Mctiony 

Plaintiffs Govermant of Qiai, GovarsBant of the saartbem 
Hariana Islands, and tha State of Ravali, jointly s«ek a decree 
of tha Court diracting tha U.fi. OepartBBDt of the Interior to do 
the tslXomUmsi 

papa 2 
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1. 0& ttT 1MUC{» a dmtM oertalfi oach yMr, tho 17.S. aaist nnert 
fee tte Ceagrese Mith respect to tJam is^act at tbe cohosts. 

2. The repocrt s&ell ietaBCify any adverse ccnsequenees reeolting 
free the ceepacte «md shall aske corrective action to eliainete 

Vhn«<r rr m ai ni a nriM > 


3. The r^ert shell pey psrtlceler ettartickn to oetrters relating 
to prede, tajatlon, ieelgratLen, labor lews, siniwiae wages, 

I soeiel syeteae asA iafrestroctore, aad esvirofaMetal regaletiee.^ 

4. The report shall tnelixle statistics oomeazniag tha anebar of 
persons evalXiag ttaeaselvas of the rights dsaeribed in section 
141(4} Of the Cne ps c t each year c o ver e d hf the ngtort.* 

5 . Za properiag the r^^orta, the 0.$. shaU regoest the views of 
tha goveroBast of Hawaii sad each of ths tecritorlas sad 
maeonwesUhe, Fa, ■irelMll islaods, and Veleu, and shell 
treaaeit the fall tart of mtsy m^eti vlaTO to tJoM coo^rass •» part 
of aeeh nporta.* 

4. tn addition to the aatters stated in ]e 1-4, in recogxdtimi 
of Congress' eonitaent to address any eoaseqaencea a^weee to 
the Territory of ausa, OK or tha stats of l&waii« and Cngress' 
anthorlzetioB to epproprieta fwnda to address those adveree 
rniwarinsiM.aiB, the l a pult eoall editrsos the.f Inanelel iacMust on 

Oam, tbm am «Bd an>u of Um oapKts.’ 

T. a* nqxnrt A«U Mt taztii OM (aut^a of oil dota nliad 
<9on by tbm iMpeiidaKto, iteatUy tbm aotlxidelasy ud lulysio 


rixmt mmnumem et fl»»4<a} (I) . 
tMOBd •aatoBco of Sl>04(«| ( 2 ) . 

OUxd o on t t m o of fUiS4 (■! ( 2 i . 
ronstb —iituno of fU04|aH2) • 
mai tan of |UM(o) (]] . 
tm t»s4(oH«)s 

•tfco OenocMo bmtmbr dmeJarmm that, If may atoooM 
fonowi oo wcM to tba daltad statm tarxitariaa ood 
nn o — i nolLUo ok thd Stato of Bmtii tomlt teas Oo 
iVlnraottoR of tte Ooavoet of mo AoooeiatlOB, tho 
Coo^EOM >m act aymwtlMttlcally ud oxpadltlouly to 
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tt oc d ixv the adverse eeneequencee , ezvd shell identify 

Mitjf essamprtiens nads in reeehifi^ titeee eaBeXusieas . 

All of the itess in the Prepeeed Jad^neet ease directly frm the 

Coepects gf Free Aesociation Act of 1985, except the latter, 

addressed infra . 

Za determining ebether sssmary judgaest is appropriate, 

only i ssu e is idiether the ca rxeu t arepert ves a reesoneblc 

erarclse of agency discretion, ihe review being condoctad by the 

Court is eenducted porsuaot to $708 of the AFX, which states. 

To the e^cteat necessary to deeisien and when presented, the 
revieving court eball decide all relevant q<MtlQiis of lav. 
Interpret rmirtltutlanal and statutory provisions, and 
detealae the apen^wg or epplicahtlity of the teems of an 
agency action. Tbs reviewl^ eeort s&all 

(1) Ceapel agency actioa unlawfully %rithheld or 
uareasanahly dslaymd; and 

( 2 ) hold unlavrul and eet aside agency action, 

iiodingB, and ”*ti** ^ ne -t foond to be 

(A) arbitrary, caprieieos, an abase of diseration, 
or othervise not in af-i wiFdapfe with the lav. 

(&} contrary to coostltational right, power, 
privilege or ijHinity 

(C) in azeess of statutory jurlsdictioa, 
authority, or lisLltatioas or abort of statatery 
right; 

(0) vlthOBt observance of procedure required by 
the lav; 

(£) gna a ppnrts d by fobstaatial evidaBce la a ease 
subject to sertionw 5$S ead 5S7 of thi* title.... 
(r) onierrBBtod by the facts to the ertast that 
the tacts arasabjsct to trial da novo by the 
ravievliig cuuxt. 

In its review, this Court say consider ^rtiether the agency action 
was based on a eons iderat ion of the relevant factor*, 



266 


1 

3 

3 

4 

5 
C 
7 
S 
9 

30 

11 

12 

13 

14 

15 
14 
17 
19 
19 
24 
21 


2S 

24 


£a«.« 4K3 D.S. 39 (1983). 

11m plftiatlffa jttiatly Mppu thmt. tbm report i» in*d« 9 wt«, 
•ad tharofor* ia net ia coapllanco witb tbo amodata of Conoraso 
CO aoMos tarn lapooc ea cao affactod mu. iiavaii ugtws tSiat 
ClM nfiort fails to tako Bstfsli late aaeoaoit at all, ttms alMolaf 
tta asndaCa of OOBozaaa ia frspariag tiM p qpog C . Xbm OKI 
fuccbar «r«aas that thm caport fails asitlrsly la l ao oosln ff t&a 
fiaaaeial ^*ec ob tHo af^etod azaas. 

nio U.S. eantlOBs tha eonrt sot to mdartaka ranrisw bsyond 
tbo iKMiada of Uw case lav. tbLia ccaort sarass cbat tt oaaaoc 
■ubstltota its j n dosa nt for tlat of tbo ataalsaiciano. ttbZl 

Cara. V. S 41 T.2d 1, 34 (D.C. Ciz.) eart. lUitW 482 O.C. 

953 <1978} . lowaow, Ulis frekibitioa is sot aacroachsd bf a 
fi n d in g that tba . Sapfahar 1998 usport aboiiw aena of its sooccas 
for its avasping seanaacs a«f eonelxmlaoM, this la mot a 
antaBtltution for jndgsMmt of atatlstloiaao it la aa 
otaanratioB duit tfca aeasowi an aat idaatifiad. 

Cacoad, tka 0.8. caatloiia tbat ms Court cannot lapoaa Its 
om InCarpratatloB OB a acstota. t&a court can oily dataaiaa 
vasthor th« agmcy'a iatavpntstion of • statata is pacaiaaibla, 
fast trig on a ratloaaX baaia. tba C o u r t agBTooa vith gnBiiaa. 
Bowovor, tb« 1996 asport apfiaars to Oa tasail on n asaia 
atataoavar oxeapt tbs antBsr'a sn&jaetloo livnaaloss. t&ia 
canaoe bo said to bo naCiaf upon a rational baoia. 

k nolow of tbo Baport indicotaa that It ia a baatily- 
faga 5 
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caviled r^ert vtileh aerely glosses over the areas 

directed to be analyzed by Coogreaa. It aaXes sweeping 
stateeents without regard to data, for eraspie: "Cxtrapoiatinu 
tfroB the 1990 census] to 199« would give about ISOO arriwals [to 
Bewaii] since the Coi^act. rtkese nunhers are probably too low 
and ihoald be inprovad through a esasus ei aicroixslans. ■' Zhs 
Court suggests that a report aeeeesing the iapact ot Xicronesian 
■igratiTO ehould have before it the auabcrs involved in that 
aigration. ■Mo provisions of the Ccapacte sddressed labor laws 
in the freely associated state or la the U.s. insular areas. Ho 
Ispact of the compact oo labor laws has bssn brought to our 
sttantien,** The Court guostions how a raport of this nature can 
ba thorough if it does not address the kinds of jobs held by 
nieroDMiahs, and any potautiai dlspiacsssnt of loos I or foreign 


'mkmra, and does not sddraes allegations of job discrlmlnstion 
ageinst HieroBesians in the affeetad areas. ■*€> iapact on 
eovlronnoBtal regulation rasultlng frun the Coapact has been 
brought to our attention by Gees or the emi."’* The Court 
quostions how a report can ba thorough uh«e it reports no 
aavixonmastal ronss i inrnr ss to the impacted areas. There ere 
feallies of Hiercneeisia living on the gf eaea. There 


* Septwaber 1996 Beport p. 11. 

’ B n i tt ee b er 1996 Beport page 16. 
September 1996 Bapcrt page 16 . 


Page 6 



268 


ai»* uu«MMtcr uvi etli«r infrac t r ueai ra Issuas ezaacad By tiia 
migration. Acre axe tba eauxsw fra which 0th cahK the 
•tatCMiit that ttacce la *tio iapast*? 

hitcher exaniXe of «» ei^Mrticiai nature of the report is 
feuBB ia the rccaaMadatlaas that Olh aakes after the U paga 
•cawlatiwe* r^rt. oih cacaracdc four thiafes (1) 

“ Uiltl htlon Of • Sauarai-UiBuiir malyBia* of tha lapact of 
legialatlon. Oeae thia aaaa preparation of a report? lan't oi* 
already sapposad to prepare a report? (S) lUit eipratioB to 
Guahi (31 liait eigretisn to <30)1; and (a) continua o«K«rt fox 
Congraaaional funding. Thasa eonclusiona ara aaanlnglana. oiA 
pxopooaa that Goan liait eigration, bat Goaa doaa not control 
iaaigretioB to ita ahares. She luaigretion and Pataraliaatlos 
Sarvica Eootrola iaaUgraUan on soaa. Olh atguea that CHXI liiait 
aigratloB to its ahoras. tha caHi has the powar to eeetrol 
i™igretion, hit thla euggastion bailee esathex eansitiwa iaene 
ia OOa-TO xelatiooa, beyood the purwleH of ttie eaaa. Pinally, 
Olh racenanda that it atudy tha problaa further and support 
funding, vBleh it Olh'e staensery duty under the law is any 

Further evidence of the Olh’a iaoppr^ieta ia 

rouod Is a deciaratlrai of hllen staynas. ueButy hselnant 
Saerereary, Offiee of Torrltorlal and Intomational affaire, 
O^pertaoit of tha latarlor. in it, ho liste the aetieas ha has 
takas in keeping Cangraaa notified of all territorial affalro. 

Fago ? 
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1 

2 

3 

4 

5 
4 
7 
t 
9 

IS 

11 

12 

13 

14 

15 
14 
1? 
18 
19 

30 

31 
22 

23 

24 
35 
24 


Womt eemmle&tians wl^ Coa igr w lammn oral, in cn* Term e£ 

tat tii M ni y to EEovcror, ho «Lloe 4i*etao«i hli 4otios 

a n do g S1904(«). tfltbout ranmittliiq to ooy cwuroo of octloiif Iw 
KtxtMM uut an BAodft to "iMcirto am omMt co dovot* Baiteft 
rooovareao to ooenriaf tfalo iafwroatioB. * lo oloo ototoo tiiot ho 
dooo not hoHovo th«t *«n imiwal marmf or coooos vool4 ho «a 
Wropruto w Of o«r llhltM rMonroM,** But in Um awt 
■oatoBco, «lso plan to toad « gaiiwiy of KloroaMlui 
popttXotioao is Bowsii.* nuMpb tho B.S. or^uoii thot C cp fi,"— o hu 
novor ttiquropriatod food* fox Olh to conduct on ocslyaU of ths 
flaoseial ij^oct, tho court coostions ubst oxa's yoarly bortpot is 
nappon md to bo «poBt on. Can it ZMt oeeoanodoto tho coot of Oin 
otaff ebtaisisf stotiotioo fm ::bnKl 9 r«tio& sad XotonlLsotios 
«rkd Ctoo CttiUB Puhlic Soolth «ad SociUl Soxvicos, otc? ^pWHsisl 
fondisg mbaaXA sot bo roquirod. Tot, in tho noxt oonconco, tho 
C.S. aryuos that soQOtixtioBO «r« uadocuoy to f-ond a otu^ that 
oiOi aliou Ooao to boo ooo ooopoct'-iopoct. 

rlaally. tho 0.3. arpsoo that fl9Q4 doos not ispoM an 
•ffiXMtlTo ®ii«acion to in ci ad* a financial spantiflcaClon of 
«io Iniact . ftis dofioo 'iii'HBiJu if CoiiTToaa ia poller to 

*aot ^ f po t h ot i o ally and M^aditleiiolr to xodcooo thoM odvoroo 

consof^Mucos” how is coountsa to do ao vttbout nuahora? 

The Qjort e on e l odoa that tha P^rt that la at loauo in this 
la iiMd a q osta aa a aattor «C lav. 'Hu afofwy aetian at 
ismo la thia caac «oa not based on a cooaidoxaUon of tha 

P090 t 
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Jrnna9nk9ul>5r<s.Sia>»M3 U 
W^rrwnCwrouAMrMt Nk. 

j«»a.uan)Mer>w magmumni.9amja 


PLEASE IWCLUDE IBE FOLLOWiaiG A:i*i:*UMEJfTS TO SES'. CAJHiiTTi 
LSOH CCESKStO'S ULSTnBWS OH SILL S.ZiO; 

1. Cop; Of OpDoslcioB co ^soclob Cq iJis&iss, £ll«d Nov. IS. 194ft. 

2. t5f Senator** l*tt*r to th* Boa. Coa fotiag, Bated Oct- 7, 1096. 

3. Copy e£ J«m%b John Onpin((co'o Orilot, £lXml Hor. 6, 1997. 
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CARLOTTA LEON GUERRERO, 
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of the Twenty-Third Guaa 
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GOVERNMENT OP THE TERRITORT 
OF GUAM, the GOVERNMENT 
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THE NORTHERN MARIANA ISLANDS , 
and tha STATE OF HAWAII, 

Petitioners, 

vs. 

WILLIAM CLINTON, President 


CIVIL CASE HO. CIV 95-00135 
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TO Dxaass m* tKttms to 
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COHTNOVBNST 
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of tlw Onitod Statoa; 

BimCB nmrt, Smoimtmzt of 
tho Dapartanit of tho 
Intorlori and UUH t. 
stxnam, Oiraotoc, Offlea of 
Inanlar Kffaira, 

Raapondanta. 


(oiVtioo ooatlatMd) 


CoaM Hov caclotta Iiaon Gnerxaro and tlw Govarnaant of 
Gaan In on^ltion to Raapondanta' (haralnaftar collaetlaaly 
refarrad to aa tha 'Fadaral Goa arnn ant*) aotion to dlaaiaa tta 
want of a caaa or controvaray. 


«n Binucs 
ms COORf OR 


Bzacmiai oa 


RXicaui zzi or 
■or Rmt so 


RRiasiD so 


nw Fateral Sovannaant'a oantral araaawit la tlwt 


Caclotta laon Onacraro and tlw Oo warn nant of 


bava not and 


cannot plaad a caaa <» emitrovaray. 

Tba radacal Sovamaant eorraetly aaaarta that Acticla 
III of tha Onitod Stataa Conatitntion llaita tba fadacal 
jodlolacy to adjndieatlng actual 'eaaaa ox contcowacaiaa." Tha 
lagal prlaeiplaa of atanding, actual injuiy, aoobBOBa, political 
quaation and juaticlability aca all darivad froa tba caaa ox 
contcovoray elanaa. 

Sha tKaamim of tba Conatitution intandad Ua caaa oc 
controvaray raqui r a a a n t to ba a rain on tba judiciary * a powar. 

Xt ana aa pact of tba rrawac'a eonaeiow attaapt to dlatribnto 
p aw a r aanng tba thcaa famncbaa of govamnant. Sha caaa or 
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controversy llsdtation on judicial power sougbt to prevent the 
judiciary trem becoming a super-legislature through the laenanee 
of advisory opinions. 

The case or controversy eandate of Article III, 
however, does not ^ply to the District Court of Gaan because the 
District Court of Guan is an Article I court. 

The District Court of Guaa is a creature of the United 
Sates Congress, created pursuant to Article IV, Section 3 of the 
Constitution, which grants Congress plenary control over 
territories. Ssa OllSf if D.S.C. Section 1424. 

The priiwsiple that territorial courts are not subject 
to the provisions of Article 111 was enunciated ^ Chief Justice, 
Mr. John Marshall, in AMsriean Insurance Co. v. Canter . 7 L.Ed 
242. Sail Sablan v. Santos . 634 F.2d 1155 (9th Cir. 1980). 

A. Congress provides checks and balance to the 
Olstrlot Court of Ousa. 

Mhile Article III does not a^ly to the District Court 
of Guan, this Court is subject to cheeks and balances. The Judge 
of the District Court of Guaa is appointed for a tarn of ten 
years, not for life. 48 O.S.C. Section 1424b. Congress, 

therefore, nay curtail the power of the District Court of Guaa by 
refusing to re-conflra the Judge or by limiting the Court's 
jurisdiction by statute. 

Mhile the District Court of Guaa is subject to 
Congressional checks and balances, it is not subject to checks 
and balances laposad by the case or controversy clause of Article 


3 
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III. Tharsfore, th* rsdanl Govamaent'a cantral argnaant la not 
baaad upon a oonatitutional nandata. 

It la Carlotta Laon Guarraro'a and tha Goaaznaant of 
Guam 'a poaltlon that abaant a oonatitutional nandata thla Court 
haa graatar dlacmtlon to find atandlng In Plaintiff a. 

B. Balf-matraintt Prodant applioatioa of tha oaaa or 
acmtroaarar sagniraaaat. 

Notwlthatandlng tha Oonatitutional ragniraownt of the 
oaaa or controverap clauae, eouxta, aa a aattar of oonnon law, 
ganarally apply oaaa or contrcnraray mloa to dataradaa If It la 
•wiaa to antertala* a oaaa. Barth a. Saldin. 95 S.Ct. 2197 at 
2205, 422 O.S. 490, 45 L.Ed 2d 343 (1975). 

Bhathar It la prudent to ai^ly coaana law oaaa or 
oontroweriy mlea la a natter left to the aound dlaoratlon of 
thla Court. 

iz. CTB namut or n t ibmomkz or obbii, bbbopqb anzx 

■■PRBSBBXhZIVn CJUQUKRh UOB OOBB B MI O JUD Xn 

tmuuuum or goni, smi m pzrb imbbiomw ugbz 
xo MMtMKt euam aauBsx xai pibbiuu. oovunMnx 
XnmBX PBBNZfXIBG A nUUOmOB OP BXMDIin 
BHUIPIBIBXB . 

In nattera af footing Conatltutlonal laauaa, auch aa 
fraadoa of apeach, the Suprana Court haa apprond judicial 
'relaxation of atandlng raqulrenanta. * Thla relaxation la 
avldant in 'third party benaficiazy* contextai that ia, granting 
standing to raprasantatiwas of oartain olaasaa of paopla. jgld 
Bluff Drive To W. Baaca. 648 P.2d 1020 (1981); gioreg Y. gOSiitT 
of Siatara . 45 S.Ct. 571, 208 0.8 . 510 , 69 t.Bd. 1070 (1925) 

(nuns bad atnnding to aasart ooBstitutioanl rights of ehildran to 
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private education); Barrone v. Jnclcaon . 73 S.Ct. 1031, 346 V.8, 
249, 97 L.Bd. 1586 (1953) (Blaclc plaintiff haa etanding to invoice 
hie race's constitutional equal protection right to non- 
segregated housing; In Re Quinlan . 355 A.2d 647 (1976), Cert . 
Denied . 97 S.Ct 319 (Father may assert daughter's right to die.) 

Nhile there does not seem to be a consistent legal 
principle that binds all "third party beneficiary* eases, one 
principle is clears when fundamental' constitution rights are 
raised, standing defenses are relaxed. 

A. Fifth AmeadsMnt Right 

The people of Guam have no voting mendser of Congress. 
The people of Guam cannot vote for President. The people of Guam 
have no control over or input into treaties into which the United 
States enters and sdslch affect their lives. The laws passed by 
the Guam Legislature are subject to nullification by the United 
States Congress. 48 U.S.C. S 1423(1). 

In United States v. Richardson . 94 S.Ct. 2940, 418 U.S. 
166, 41 L.Bd. 2d 678 (1974), a United States taxpayer sued the 
United States regarding the legality of Congressional approval of 
secret appropriations to the Central Intelligence Agency. In 
declaring that the taxpayer did not have standing, the Court 
stated! 

The Constitution created a representative 
government with the representatives directly 
responsible to their constituents. . .that the 
constitution does not afford a judicial 
remedy does not, of course, casq>letely 
disable a citisen who is not satisfied. . .lack 
of standing within the narrow confines of 
Article III jurisdiction does not iapair the 


fMMMt 
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rlfbt to ■■sort hla vlowa in tho polltlcia 
fortoi OT mt tiM polls. Slow, oiiiAMraoM, and 
uarsaponsiva though tha traditional 
alactorlal prooaaa nay bo at tiaas, our 
systaa provldos for ohanglng arabors of tho 
political branchoa <d>en dlaaatiafiad cltitona 
oonuinoo a anffloiant nuabor of thalr fallow 
alaetors... 

Rlchardaoa. aaora . at 2»47-«8. 

Whan tha Suprana Court dacidoa that an isaua is 
political, it, at in Hlehardann - always roainda citiaana of thoir 
powar to chango govamaant policy through tha uota and uao of tha 
politioal foma to con'rinco fellow voters to vote lor change. 

»hat position of tha Suprana Court is not a cop-out or facetious. 
Tho powar of the Suprana Court is dalieata. It is aora a natter 
of respect and tradition, than bruta powar, that tha political 
branches honor tha daclsions of tha Suprana Court. 

Nhen, however, the laderal Covamaant suggasts at page 
32 of its brief, that this Court should *not intrude* in a 
•controvorsy that in purely political* and that tha issue is bast 
‘entrusted* to tha political branches, the Federal Govemaent 
dannonstratea its isolatimi Inslda the baitway because there is no 
political relief for tha people of Guaa. 

- Bow would tha Suprana Court deal with tha 
disenfranohlsad cltisans of Goan in this case? Certainly tha 
Supraaa Court would not invoke tha RiehardeB« rational « ‘take two 
aspirin and call your CMgraasaan in the aoming.* Possibly tha 
Court would say that tha Onitad States cltisans of Guaa axe 
siaply histwieal acoidoita alMig the trail of Onitad States 
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colonial conqueat an anouly that doas not fit traditional 

constitutional analysis. 

Howavar, tha Supxana Court say hold that whan Congrass 
loposed tha Fifth Amendaent (48 U.S.C. S 1421) against Itsalf in 
the Orgeuiic Act, and in favor of tha citlzans of Guam, that such 
act of self-restraint conpals a court to lean toward use of its 
judicial authority to protect the liberty interests of tha 
disenfranchised United States citizens of Gucui. 

When the Frasiers wrote the Constitution, there was 
disagreanent over whether to include a Bill of Rights. Many 
argued that the rights of citizens need not be enuneratad because 
tha constitution llzdted the Federal Governiaent to express 
powers, none of which was intended to allow the Federal 
Govermnent to limit natural rights. It was only when ziany 
dubious Colonies demanded the Bill of Rights in return for 
ratification of the Constitution that it was agreed that a bill 
of rights would be an order of business for the First Congress. 

Modem folks have difficulty understanding that the 
Federal Govenuaent is not the creator of rights. It's like 
looking at an historical photographic negative; i.e., white is 
black and black is white because Americans tend to confuse 
protection of rights with creation of rights. Unquestionably, 
however, tha Framers believed in the natural rights of wn as 
expressed in the Magna Charta and Declaration of Independence. 
Satt Slaughter-House Cases . 16 Wall 36, 21 L.Bd 394 (1883). In 
essence, it was inconceivable to tlie Fraswrs that the Federal 
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CoOTin—iit eoBld dafin* or liait tbm rl^ta of aaii booottM tlM 
righto of BU aroso txtm tho ’CrMtor'a* gift of a fraa will 
lAish waa oollaetivaly oj^aaaad in tlw aoeial ooapaot oallad 
tawrioa. 

A lagal dafinition of ll^arty ia iapoaatbla to 
fracBBlata witiimt ganaraliaiag to tha point of ^gaanaao. fha 
roaaon for this is that libartp is a collactioa of idaaa that 
contain raligiona, philoaopfaioal, eoltnral and aoral baliafa that 
am ao ii^rainad ia a paopla that thay aca not omacioiia of thaix 
axiatanea until thap am daprisad of than. Libarty in ita 
highaat fom mana that ona aaqr vocally criticixod tha napim of 
a Uttla Laagua basaball gaoa. 

Tha Dna Trooaaa Clausa of tha Fifth taandawnt, which 
gnarantaas that tha lOdaral 6ovam » snt shall not laproparly dany 
Uia right to Ufa, libarty and property, is as cloaa to a 
stataaont of natural rights as oxiats. Bacauaa liberty ia ao 
difficult to dafina, tha Snpcaaa Court dofinas dna prooaaa mily 
in caaetion to a violation of natural rights. Duo prooaaa ia 
violatad, *whan by uractica or mla . tha Federal eovarmiant 
offai^ principlaa of juatico so rooted in tha traditiona and 
conacianca of our paella as to bo ranked as fnndaanntal.* Due 
Frocass is that which, "ooaports with tha daepaat notions of what 
is fair )u^ ri^t and Just.* tad Dus Froesas cmeams *tbs vary 
asaanes of a sohaaw of ordered liberty.* Snvdar v. 

Maaaaehnsatta . 291 0.S. 97, 105, 79 l.Bd. (74, 54 S.Ct. 330 
C1934)) Balaabsa v. lalkaoB. 339 0.8. 9, 94 b.U. 805, 609, 70 
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S.Ct. 457 (1950); HTbTt v. Lonl.lana. 272 O.S. 312, 316, 71 
L.Bd. 270, 47 .Ct. 103 (1926); nd Herrara v. Collin* . 122 L.Bd. 
2d 203, 113 S.Ct. 853 (1993). 

In addition to tha Fifth AMndaant, tha Dnitad Statas 
enterad into a traaty with tha Uni^ad Mationa in which it 
proaisad, "to an8ara...(to tha paopla of ita tarcitocias) 
their... aconcaiic advancanent and tlteir jnat treatBant." Article 
73(a), Charter of tha United Rationa 

Carlotta Leon Guerrero and tha Govemaent of Guam 
auggast that tha totality of circunatances surrounding tha 
disenfranchised United States citizens of Guaa 'shocks the 
conscience,' and grouts-in the face of what is 'fair and right 
and just. ' Further, when tha Federal Govarnaant by rule and 
procedure mowaa to quash the people's right to a just 
detemiination of a political issue on the aarits, as here, it 
violates the people of Guaa's liberty right to due process. 

As in Riehardson . infra, access to 'the political forua 
and to the polls' is a fundaaental liberty right which cannot be 
unjustly denied by rule or procedure, including rules on 
standing. 

The very heart of a civil court is to provide a 
peaceful, rational and civilized foraat to resolve disputes 
between citizens. The alternative to civil proceedings is that 
the econcailcally, militarily and politically powerful always 
prevail, absent armed rebellion. 
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As Profssser Stsphsa Maesdo said. 

Tbs Constltntion prosidas groands for 
e^lsnglng govsriMtnt and rseogaisaa that 
oitissns havs rigbta that no govamaant aay 
Jndielal rariaw by tha courts 
provides a foraa for raasonod argnaant 
betwaon citiaana and public official about 
tha bast Intarpratation of constitutional 
rights and powara. Judicial ravlaw by tha 
oourts axprassaa our coandtaant to treat tha 
vaakast and powarlasa in a justifiabla 
Banner. As such, it aabodias tha nation's 
dataradnatlon to ba governed by acre than 
just force. Tha poaer of courts in this 
•y*taa stands for tha special fora of respect 
«a pay to thosa...vho feel vlctlaisad by 
public officials carrying out the lav. 

ItBSadBf «ts Hav Right v. Tha C onstitution . Cato 

Institute, (1988). 


B. Pro p o s ed Bolding 

Based on the above discussion, Carlotta Laon Guerrero 
and tha Govamaant of Guaa request this Court to hold as follovsi 
In civil actions raising political issues against United States 
entitles, and in which plaintiffs are United States citixens who 
are not peralttad to vote in Federal elections, and do not 
therefore have recourse to the tradition elactorUl process to 
•^•<*ress their olaias, the due prooess clausa of tha Fifth 
Aaendaent requires relaxation of the case or controversy 
standard. 



As to the applicability of the APA, tha gist of the 
Federal Govomasnt's arguasat is that the Govamaant of Guaa 
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oannot aaintain an action becauao tba Vadaral Govamaant'a 
reporting duty under P.L. 99-239 is oi;ed to Congress and, 
therefore, it is solely within congressional discretion to order 
the report, ^e Federal GovamBsnt concludes that since the 
reporting duty is discretionary, the APA is not applicable. 

As to Mandanus, the Federal Qoyamaent argues that the 
Writ Statute itself does not oreata jariadietlon, and, therefore, 
absent another statute waiving sovereign lisaninity, such as the 
APA, the Govemaent of Quae's action is barred. 

These argumants fail because the QovemBent of Guaa is 
an agent of Congress whose Governor is expressly a ap ow e red to 
enforce Federal laws applicable in Quasi. 

Congress created the Oovemawnt of Quan by statute. 
Therefore, the Govemaent of Guaa is not a sovereign govemawnt. 
Quaa is an ■instruaentality* of Congress f v. putv Free. 

764 F.2d 1285 (1984) 

In creating tba Govemawnt of Guaa, Congress granted 
certain of its 'plenary* power over the people of Quaa to the 
Govemaent of Guaa. 

Of course. Congress retained the right to abolish the 
Govemaent of Guaa by repealing the Organic Act. It also 
retained the right to nullify any law passed by the Guaa 
Legislature. 

iBien one delegates to another soaa or all of her rights 
and power, but retains the right to terainate said delegation of 
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authority, tho law daa a a that an aganoy ralatlonahip has boon 
croatod. 

48 D.S.C. s 1422, Powora and Pntloa of tho Govomor of 

fiaiB, atatoa in rolovant parti 

*Ho,* (a now politically' Incorroct pronoun 
rofarring to tho Goyomor of Guan, )* ahall bo 
roaponaiblo for tho faithful axacution of tho 
lawB of Guaa and tho lawa of tha Onltod 
Stataa appllcabla in Guan. (Biq>haaia Addad) 

Thia languaga ia totally diffarant froB tha Govomor 'a 
oath of offico whoroin ho awoara to faithfully aupport tha 
Conatitution and Fadoral Lawa appllcabla to Guaa. 

Thia writer doubta that any govomor of any atato in 
tho Union ia chargad with tha raaponaibility of carrying-out tha 
lawa of tho Unltod Stataa appllcabla to that atato. Probably 
thia unpraoodantad rola of tha Governor of Guaa raflacta the fact 
that upon adoption of the Organic Act, and for twenty yeara 
tharoaftor, the Governor of Guaa waa a^iointed by the Preaidant 
with eoncurronco of Congreao. 

In any avont, Congresa expressly delegated to tha 
Governor of Guaa tha obligation to execute the lawa of the United 
States q^llcable to Guaa. 

Public Law 99-239 is clearly a United States law that 
is applicable to Guaa. Therefore it is the duty of tha Governor 
of Guaa to avail hiasalf or herself (it is awkward being 
politically correct) to tha judicial power of tha Federal Court 
to ineure coapl lance with United States law. 
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Carlotta Laon Guarraro and tha Govarnaant of Gaaa 
assart that tha Fadaral Govamnant's statutory obligation to 
Congrass undar F.Ii. 99-239 is anforcaabla tha Govornment of 
Guam pursuant to Congrass 'i dalegation of its authority to the 
Governor of Gnaa to enforce the lav at issua. 

IV. coachusiM 

Carlotta I«on Guerrero and the Govemaent of Guam 
realize that to ask this Court to find the Constitutional 
diswnsion reguaated above is a big judicial step. Beretofore, 
tha Supreme Court has recognized the people of the territories as 
human beings (Insular Cases}, but has not addressed a remedy for 
their lack of political redress against the Federal Government. 

The Office of Insular and Territorial Affairs is 
suppose to help the people of Guam, but due to political 
meandering beyond this writer's grasp, has failed miserably in 
this instance. Hera tha pec^le of Guam are forced to go to Court 
to make OTIA do what it is suppose to do and what it is required 
by law to do. Hhat is OTXA's response? It cowers behind the 
flimsy partitions of standing. It throws together an eleventh 
hour report, and nanny-nanny poo-pooa the people of Guam, telling 
them that it has cos^lled, and the issue is, therefore, moot. 

The honorable approach would be for OTIA to walk into 
this Court with a straight back, admit its failure, and announce 
its intention to make conprebensive ispaet reports, and to 
zealously carry them to Congress in a timely manner. 


MMOHi 


13 
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V. CMDbOm LEM ODBIOUnO MB XM BO VMW T OT OOBM 
MOP* Sn JUBLniB OP SB BUXPt PlUtO BS XHB 

caMiainiBM.SH op shb ■obmbiu i Nuum zBuunM mb 
SB BSkSB OP BUOai. 

Carlotta Loon Guarraxo and tba Govarnaant of Guam 
hareby adopt and incorporate Into their opposition brief by this 
reference, the legal analysis, case authority and argusMnt of the 
CasBiomfaalth of the Northern Mariana Islands and the State of 
Hawaii in their opposition to the Federal Govemsant's Motion to 
Dismiss. 

Dated this _/S^ day of /Ve iX k. iggj. 

H06M t BRONZE 

A Professional Corporation 

By: 

Govenusent of Guam 
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OCIDtJer 26, 1997 

Dear Committea on Natural Resources. 

My name is Neil Wears and I am a high school student from the island or Guam. 

I have lived the first nine years of my life in Bums. Oregon, but for Ure past eight years I 
have lived here on Guam. I would like to call to your attention an issue that is oT great 
oonoem to me, but has not received much attention from Congress. The issue I speak 
of is Guam's quest for seff-determirstion. 

Before I begin to discues this quest, i ask you to look back into the beginnings of 
the United States. The Thirteen Colonies were upset that they were under the control 
of a government that was centered thousands of milee away. To add insult to injury, 
the colonists at the New World had no direct representation in the government that 
oyrtroiied them They were angry mat this government was making decisions for them 
that were not always suited to the special needs associated with their unique locate 
and economy. The Thirteen Coinnies realised that they had the right to self- 
determination and Issued form the Declaration or independence that states.in part. 
“Governments are instituted among Men. dettving their Just powers from the ennsent of 
the governed." 

Now, let me bring you back to the presenL Guam is cui renUy an unincorporated 
territory that Is governed according to the principles estabrished in Ihe Oiganic Act of 
1950. The Organic Act institutBd a limited form of seif-govemment similar to the 
governments established by England in the original Thirteen Colonies. Although we 
are generally allowed to nm arc own affairs, a Congress that is located over 10,000 
miles away eb'll has ultimate say. Our sole Representative to this Congress is a 
nonvoting member, so mis is not true repreeeritation. I have committed no crime, 
however, when I turn eighteen, I will not be able to vote for F>resident even though I am 
a United States citi 2 en. Without even consulting Guam, Congrees has passed laws 
suen as me ..lones Act that are not sutea to me unique economic climate of an island 
that Is so far removed from the United States. It was a problem very similar to this that 
led to the Boston Tea Party Oft 773 The situation on Guam today seems strikingly 
familiar to one that led a disgruntled group of coionisK m revolt against the most 
powerful government of the day. 

Guam has been a colony of the United States for almost a century: Virginia, 
was a colony of England for IS years. The United Slates Cutigiess of 1898 
temporarily declared Guam, along wim the Philippines, Puerto Rico, atxi Sarpatc an 
unincorporated territory wim plans to determine the ultimate status at a later date. 

Since this time the Philippines has become an independent nation while Puerto Rico 
and Saipan have become Commonwealths of the United States. Guam's status, 
however, is styi unresolved. 

Recently, the United Nalione recognized the ri^ of self-determination for all 
people by dedaring that all nations must release their colonies by the year 2000. “The 
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United Nations reaffirms the inalienable right of all peoplee under colonial domination 
to self-determination... and declares that the continuation of colonialism is 
incompatible with the Charter of the United Nations, the Declaration and the principlee 
nr international law ’ Will the United States hold itself above the mandate of the United 
Nations and continue to hold Guam as a colony? it would indicaie a tragic state of 
affairs in the federal government if this Is allowed to happen. 

When our founding father’s created our great nation in 1776. 1 am sure they 
vowed that the political injustices placed upon the colonies by England would never 
happen in the “land of the free.* I hope that I have shown you that this is exactly wltat 
the United States of America has allowed to happen here on Guam. The people who 
fought and died in the Revolutionary War would be horrified to see that the very ideals 
they died for were being corrupted by an insensitive Congress. 

Thank you for your tmie arxi I would like to ask you to support Bill H.R. 100 
regarding Guam's quest for self-determinaiion. 


Sincerely. 



Neil Weare 
P.O. Box 9605 
Santa Rittu GU 
96915 

Phone; (671)565-3616 
e-mail: wBare@iftcch.net 
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BEFORE THE 

COMMITTEE ON RESOURCES 

OF THE 

U.S. HOUSE OF REPRESENTATIVES 
H.R. 100, TO ESTABLISH THE COMMONWEALTH OF GUAM 


OCTOBER 29, 1997 

WASHINGTON. D.C. 


J 7 ?<Wm!inAvcBue.A(b Plaza Cenler.Swite Kit. 96910 • RO Bok 2S.^ Afiana. GU 96932 
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I. INTHODUCTION 

Mr. Chairman and Members of the Committee on Resources. I am 
Eloise R. Baza, President of the Guam Chamber of Commerce. On behalf of 
the Chamber's membership and Board of Directors, welcome this opportunity 
to be a part of the tradition of providing the views of the Chamber and the 
people of Guam relative to the pursuit of improved political relationships with 
the United States of America. 

In 1937 and 1950, the Chamber Joined our government leaders to 
convey to the U.S. Congress the economic advantages that closer political 
ties with the United States would bring to our community. The result of those 
efforts was the Organic Act of Guam, a relationship suitable for those times. 

But times have changed. The Organic Act no longer addresses the 
needs of our developing island economy and our desired relationship with 
the United States. 

The Guam Chamber ol Commerce seeks your support of the people of 
Guam's mandate for Commonwealth status with the United States as 
expressed In our Guam Commonwealth Act. 

We strongly endorse the Guam Commonwealth Act document because It 
strives to dissolve the various unnecessary barriers to needed growth in 
capital formation, job creation, and our ability to compete and take full 
advantage of the stream of trade in the Asia-Pacific Region. 


II. THE GUAM CHAMBER OF COMMERCE 

Established 73 years ago in 1924, the Chamber organization continues 
to be a major player In the economic progress of Guam. A founder and first 
Associate Member of the Chamber was J. H. Underwood, the grandfather of 
our Washington Delegate, Congressman Robert A. Underwood. 

Over 300 companies are members of the Guam Chamber of Commerce 
today. We represent 71% of Guam's S2.9 billion Gross Island Product. Fifty 
percent (50%) of our members are small businesses. 28% are Chamorro- 
owned companies, 15% are companies headquartered In the U.S. mainland, 
and 10% are owned or operated by women. 


III. THE GUAM ECONOMY - 1920's to 1997 

We provide you with an overview of the Guam economy beginning with 
the 1920's that summarizes the changes in our island economy. To 
demonstrate the significance of the economic provisions of our Guam 
Commonwealth Act, we also highlight how the actions and laws of the United 
States have needlessly disrupted our economic progress. For brevity, only a 
few of the growth inhibiting federal laws and regulations are mentioned. 
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In the 1920's 

The business issues at the forefront included a fire insurance 
education program, trade, uniform commercial usages, internal as well as 
external transportation infrastructure, and agriculture. In 1929, Guam's 
native population totaled 16,989 people. Federal appropriations for the U.S. 
Navy's activities In Guam was the major source of income, portions of which 
were spent for rent, labor and purchases of Guam products. The dollar value 
of imports totaled $727,758 while exports exceeded $247,000, 

tht 1919'S 

The prewar period focused on developing a healthy business 
sector for Guam under the U,S, military government, Guam exported goods 
such as copra and coffee to Asian markets, specifically the Philippines, Hong 
Kong and Shanghai. 

tht mo 's 

World War II brought business activities to an explosive halt. 
International trade was limited to Guam's position as a military outpost. Post 
World War II efforts focused heavily on attaining American citizenship for 
Guamanians. There was not much of a civilian economy during the early 
postwar years. A pineapple processing and canning plant was established 
as a result of intensive efforts to rebuild agricultural production. 

the 19S0a 

The Guam business community took an active part in seeking the 
elimination the U.S. Navy's security clearance requirement for entry into 
Guam, lobbied against U.S. military competition with local businesses, 
sought improvement in surface and air transportation, and encouraged the 
development of a tourism industry. 

the taso' s 

A devastating typhoon in 1962 initiated an economic boom that 
continues today. Construction activity flourished stemming from post-typhoon 
recove^. In 1962, the U.S. Navy security clearance was lifted, heralding the 
beginning of the tourism boom that can be seen today. Visitor arrivals 
increased from 6,600 in 1967 to 58,265 in 1969. In the late 1960's, the 
United States government approved single tax returns for businesses 
operating in Guam. 


the 1970's 

Emerging from the decade of the 1960's as the 'Pacific's Growth 
Leader,' Guam's construction activities and foreign investment continued to 
rise. Capital was flowing into Guam from Japan and Hong Kong and 
construction projects in both the civilian and military sectors were heavily 
represented by American companies. The visitor industry became the private 
sector's growth leader. 
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The worldwide oil crisis of 1973 to 1974 then caused foreign 
investment in Guam to come to a standstill. U.S. military expenditures 
decreased, resulting from the cessation of the Vietnam conflict, causing a 
decline in the construction industry and a general decrease in business 
activity on island. 

1974-1979 - Frequent Changes in U.S. Customs ftulings under 
U.S. Headnote 3(a) Manufacturing Incentive Program 

Export-oriented light manufacturing companies participating in the 
Headnote 3(a) U.S. Tariff Code Program totaled eleven (11) in 1974, 
exporting $8.4 million worth of garment, watches and bracelets assembled in 
Guam, into the United States. By 1979, one (1) garment and one (1) watch 
manufacturer remained in business. Contributing substantially to this decline 
were frequent changes in U.S. Customs rulings regarding eligibility of 
products under Headnote 3(a). The program was enacted by the United 
States in the 1950's to stimulate manufacturing activity in Guam. 

The adverse impact of these declines were mitigated by an 
unexpected boom in Guam's visitor industry in the late 1970‘s. In 1979, 
visitor arrivals totaled 264,300. 

An important development during the 1970's was the 
disappearance of the 30% withholding tax that was assessed on "alien* 
corporations doing business in Guam but headquartered in the United States. 

the 1980's 

The Government of Guam eliminated the 4% Guam Gross Receipts 
Tax on wholesale and export sales, resulting In a 116% 

increase in wholesale employment between 1984 and 1989. Increases In 
overall private sector employment triggered by tremendous growth in Guam's 
visitor industry resulted in a 2.1% unemployment rate in 1989. Visitor 
arrivals in 1980 exceeded 300,000. By 1989, Guam's visitor count totaled 
668.748. 

1984-85 - 300 Foreign Sales Corporations Establish in Guam 

In the mid-1980's, the United States Government replaced 
Domestic International Sales Corporations (DISCS) with Foreign Sales 
Corporations (FSCs) to provide partial U.S. tax exemption to American export 
manufacturing companies. Of the over 3,000 FSCs that established 
worldwide, more than 300 incorporated in Guam. FSCs are foreign- 
incorporated subsidiaries of American parent corporations engaged in export 
transactions. The location of FSCs in Guam is a ma]or step forward in 
Guam's pursuits to assume a role as a conduit for U.S. exports with markets 
In Asia. 
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ig$S Guam Excluded from U.S. Department of Defense “Locar 
Purchase Requirements 

On December 19. 1985, the federal government enacted the FY 
1986 Department of Defense Appropriations Act (Public Law 99-190) 
containing provisions requiring U.S. military installations to buy certain 
American-manufactured products from suppliers doing business within the 
State in which they will be resold. 

Guam's distributors were told that this requirement did not apply 
to Guam's military installations because the federal law did not include 
Guam in the definition of a "State." These same distributors, however, are 
required to comply with U.S. OSHA laws because OSHA statutes conversely 
include Guam in the definition of a "State. 

Prior to enactment of P.L. 99-190, U.S. military package stores 
were not allowed to sell certain product items at more than a 10% discount 
relative to the price of the products In the local community surrounding the 
military installation. Implemented to minimize U.S. military competition with 
local civilian distributors, this directive also did not apply to U.S. military 
package stores in Guam. 

The FY 1989 total gross sales for the military commissaries in 
Guam amounted to $36.4 million while gross sales for the retail exchanges in 
Guam's military installations totaled $88.9 million. 

19BS - U.S. Government Imposes Quotas on Pniuets of Ouso 

In 1985, the federal government opted to classify Guam a foreign 
jurisdiction that made country of origin rules apply here to the detriment of 
about 2 remaining companies participating In the U.S. Headnote 3(a) trade 
program. 


The Textile and Apparel Trade Enforcement Act of 1985 barred 
Americans in Guam from trading freely with other Americans in our United 
States. Quotas were later imposed on Guam products manufactured under 
Headnote 3(a). 

1987 - Guam Commonwealth Act Adopted by Voters of Guam 

In 1987, the people of Guam voted in favor of the Guam 
Commonwealth Act document. 

1990's 

The visitor industry continued to be the driving private sector 
force in Guam's economy. The average annual business growth rate totaled 
8% in the early 1990's. 
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1991-1993 — USINS Inconsistent Interpretation of 
1990 U.S. Immigration Reform Act 

In 1991, Guam's unemployment rate dropped to 1.9%. To address 
the acute labor shortage In our visitor industry, private sector employers 
requested that the 1990 U.S. Immigration Reform Act rules and regulations 
provide Guam the flexibility to hire non-U. S. citizens on a temporary basis to 
fill non-construction trades, only if no U.S. citizens in Guam and the various 
states in the U.S. mainiand are willing, able, and available to fill job 
openings in Guam. 

USiNS officials in Washington, D C. responded that Guam's 
request for flexibility required Congressional legislation. Soon afterwards, 
Guam faced inconsistent interpretations of the 1990 Immigration Reform Act's 
implementation rules and regulations. 

An Officer in Charge of the Guam INS office would interpret that 
the H-2 (b) visa classification included hotel service workers. The Officer in 
Charge's successor would later interpret that the H-2 (b) visas did not extend 
to hotel workers. 

1984 - USINS Recommends New H-2 Category for Guam 

In response to requests for the resolution of inconsistent 
interpretations, the Associate Commissioner for Examinations of the USINS 
in Washington, O.C., in 1994, expressed support for the creation of a 
separate H-2 category for Guam. 

The creation of a new U.S. Immigration H-2 (c) visa classification 
for non-construction trades continues to be put forth for policy consideration 
as interim immigration provisions in relation to the Guam Commonwealth Act. 
The proposed H-2(c) classification would provide Guam the flexibility to use 
non-U.S. citizen workers on a temporary basis as a last resort source of 
employees during acute workforce shortage periods. 

In 1994, Guam's annual visitor arrival count exceeded one million 
and has stayed at this level. Between 1991 and 1996, our hotel room 
inventory increased by 1,833 rooms from 5,219 to 7,052 rooms. 

199S - USINS Policy Causes Substantial Decline in 
Guam's Fisheries Transshipment Industry 

The Fisheries Transshipment Industry on Guam in 1994 infused 
over $140 million annually into the Guam economy in both direct and indirect 
spending for goods and services such as air transportation, communications, 
hardware goods, fresh produce, groceries and other provisions. 
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A year later, a policy announcement was issued by the Officer in 
Charge of the Guam INS office stating that crewmen desiring to take shore 
leave on Guam would be required to obtain a visa. As visas were not 
requested previously, the policy caused a substantial decline in vessel calls 
at the Guam port. Longline and purse seiners scheduled to call on the Port 
of Guam chose to call on competing ports in our area. 

Guam has not recovered from the loss of transshipment activity 
that took thirty (30) years to build. Industry officials today are reporting 
further decline in the number of longline and purse seine vessel calls related 
to the transitory nature of the fisheries industry. 

isao- June 1997 - 1.740 Federal Civilian Jobs Loss from Mititsry 
Downsizing 

U.S. military downsizing in Guam is a major contributor to Guam's 
9% unemployment rate. In 1990, the federal employee count In Guam 
totaled 6,870. Today, federal employment is at a record low of 5,130 in June 
1997, caused by the continuing implementation of the 1995 BRAC base 
realignment and closure recommendations. 

Further reductions in civil service jobs can be anticipated in 1999 
if the U.S. Navy decides to outsource functions to private enterprise. The 
Guam Chamber of Commerce is working with Guam leaders to encourage 
prime contractors to work with Guam businesses on a subcontracting basis. 

Tourism has surpassed the U.S. military as the largest income 
source in Guam in addition to being the largest source of employment for 
Island residents. 


IV. THE COMMONWEALTH ACT OF GUAM WILL UNLEASH GUAM FROM 
GROWTH INHIBITING FEDERAL LAWS 

Guam and her economy have matured and grown immensely since the 
Organic Act of Guam was enacted in 1950, nearly forty years ago. 

A. Federal Barriers to Guam's Visitor Industry Growth 

Our predominantly service-oriented economy will be driven by the 
visitor industry for decades to come. The first two rounds of U.S. 
military downsizing efforts have caused an economic setback in terms 
of loss of Section 30 revenue to the Government of Guam and lost of 
employment. 

U.S. Navy outsourcing initiatives potentially scheduled for 
implementation in 1999, will mean more reductions in Section 30 
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revenue and the loss of another 500 permanent civilian jobs. Guam's 
9% unemployment rate today is higher than the U.S. national 
unemployment rate. 

The Executive Branch of the Government of Guam is striving to 
jump start the Guam economy through accelerated growth of our 
tourism Industry. Our hotel room Inventory will be expanded sooner 
than Initially planned. 

We need the support of the Committee on Resources and the 
members of Congress to adopt the Guam Commonwealth Act for it will 
dissolve Federal barriers to our visitor industry growth plans. We also 
ask for your response to our requests for Immediate corrective actions 
essential to the further expansion of our visitor industry as follows: 

f. AmiCLE 6. TAXATION 

The Organic Act of Guam or any Federal law make no provision 
for Guam's inclusion in the scope of tax treaties negotiated by the 
United States with foreign nations. 

We are America in Asia yet our geographic neighbors are not able 
to receive the beneficial tax treatment in Guam provided by U.S. tax 
agreements but are able to receive these tax advantages if their 
investments are made in Hawaii or California. 

As the 30% withholding on dividends, interest, rents and royalties 
must be assessed in Guam, the investment capital has focused on 
superior projects. The application of U.S. tax treaty rates in Guam, 
on the other hand, will entice investment capital for a larger number 
of new developments and expansion projects. 

Article 6 will enable Guam to develop a comprehensive income 
tax code that can incorporate U.S. tax treaty rates. It also does not 
contain the restrictions of the 1996 U.S. Tax Simplification Act that 
provided Guam the authority to develop Its own tax code. 

We propose a two-step interim process for consideration: 

1 ) . Guam be provided the option to elect to adopt the statutory 

withholding rates provided in U.S. tax treaties, either through 
an amendment to the Organic Act of Guam or through an 
administrative agreement with the U.S. Treasury Department; 
or 

2) . Guam be Included within the scope of all tax treaties of the 

United States. 


2. ARTICLE 7. IMMIGRATION 
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The provisions of Article 7 wiil be beneficial to Guam's economic 
future. As stated previously, Guam's visitor industry needs flexibility 
to address its workforce needs. Plans for immediate growth in our 
hotel room inventory will occur at a pace much quicker than the local 
community can train to fill all positions. Standard industry ratios 
indicate that 1.08 direct and 1.S indirect jobs will be created with the 
opening of one hotel room. 

There are currently 1,382 hotel rooms under construction that will 
create approximately 3,565 direct and indirect jobs for our 
community. Labor demand will be considerably higher than this total 
as it does not include new employment opportunities created by 
projects currently in the architectural & engineering stage, investors 
who have yet to move beyond the speculation stage, as well as those 
who respond to investment marketing efforts in the coming months 
and years. 

June 1997 employment in Guam totaled 66,190 jobs. Of this total, 
16,260 arc employed by the U.S. federal government and the 
Government of Guam. Of the 47,930 jobs in the private sector, 41% 
were created by Guam's visitor industry both directly and indirectly. 

The expeditious creation of a new H-2(c) visa classification will 
provide our visitor industry with immediate flexibility. We ask that 
joint discussions begin shortly after today's hearing to assure there 
are no abuses to its use. 

One area for stimulating activity in our visitor industry is the 
attraction of more conventions, conferences and regional meetings 
which will be assisted by the early removal of all U.S. visa 
requirements authorized by U.S. Public Law 98-454. Article 7 will 
provide us with a scope of authority relative to the issuance of 
Guam-only visas. 

3. ARTICLE 9. TRANSPORTATION AND TELECOMMUNICATIONS 

Article 9. Section 902 seeks to remove federal barriers which hold 
Guam back from maximizing its potential as a transportation hub in 
this part of the world. Guam should have the authority to sponsor 
qualified air service carriers to Guam. Such authority and latitude is 
important to the growth In the number of visitors who come to Guam 
by air each year. Section 902 is generally consistent with the 
Chamber's “Open Skies" position. 

B. Federal Barriers to Manufacturing Activity in Guam 

Throughout the 40-year period since the enactment of the U.S. 
Headnote 3(a) trade program, Guam has witnessed Investors who_ 
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have engaged in manufacturing pursuits in Guam come and go -- not 
tor the limitation in our natural resources, but the many trade 
restrictions instituted by the federal government that have effectively 
undermined the spirit and intent of Headnote 3(a) and have become 
prohibitive in the sustainment of viable manufacturing operations in 
Guam. 

Investor interests in light manufacturing ventures in Guam under 
Headnote 3(a) continue to disappear once they become familiar with 
the federal government's past destructive treatment of products 
manufactured under the program. 

1. ARTICLES. TRADE 

Congressional trade policy as called for Article 5 is based 
upon the extension of the American foundation of free enterprise 
to all parts of America. Including Guam. 

2. ARTICLE 6. TAXATION 

Guam must be given immediate authority to adopt U.S. treaty 
tax rates to attract needed investment capital for the expansion of 
existing as well as the start of new manufacturing enterprises. 
Our small manufacturing sector is made up of many varied and 
sundry items such as wood carving, greeting cards, boat builders, 
water-bottling, surfboards, paintings and shell arts. 

C. Federal Barriers to Guam 's Fisheries Transshipment Industry 

1. ARTICLE 6. TAXATION 

Article 6 will enable Guam to incorporate U.S. tax treaty rates 
in our own income tax code. Guam will be able to overcome the 
unfair difference in treatment between foreign investment in Guam 
and foreign Investment in the 50 States. 

2. ARTICLE 7. IMMIGRATION 

Guam must be given the authority to establish immigration 
policy that would help rather than hurt fisheries transshipment 
ventures. Such autonomy will prevent the reoccurrence of the 
decline in transshipment activity caused by USiNS policy in 1995. 

D. U.S. Military Must Source from Guam Companies 

Guam unquestionably will continue to be a bastion of the United 
States defense network in the Vlfestern Pacific. Although Defense will 
not be a growth area in the next five to ten years, the local base 
commissaries and exchanges are expected to continue operations. 
According to most recent published information, total retail sales for 
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base commissaries In Guam amounted to $41.7 million. Retail salesfor 
bas* exchanges was $134.2 million. Our companies In Guam are 
capable of supplying commissary and exchange product needs. 
Congressional policy and directives designed to help distributors in 
other iurisdictions must be amended to include Guam. 


IV. COMCLUSION 

In order for Guam to continue to prosper and become a more 
viable and self-sustaining part of America, her present political status as 
defined by the Organic Act must change. 

The Commonwealth Act reflects the desire of the people of Guam 
and contains the economic provisions Guam must have in order to realize her 
potential. The Commonwealth Act is both good for Guam and the United 
States. 


The Chamber thanks you for this opportunity and privilege to 
express our support for the Commonwealth Act. We also strongly request 
your support and assignee In Guam's quest for Commonwealth. Thank you. 


Respcetfulty submitted, 



ELOISE R. BAZA ^ 
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October 17, 1907 


Honorable Don Young 

Chairman. House Resources Commrtte© 

1324 Lof>gworrh House Office Building 
U.Sf House of Represenfatives 
\rttashington. D.C. 20515-6201 

Oeeu' Chainiian Young; 

Please include these three poems that I have written In support ot Guam’s 
Quest for Commonwealth as Testimony during the House Resources Committee's 
hearing to be held on October 29, 1997. 


Thank you. 




300 


(C) 

FREDERICK B. QUINENE 


ILOVfcJL-yilCt 

I LO'X Ji;sTici: i •nt.w do. 

tUMtk 

TH.\T WHICH IS DCOED. THOUGH 

I U^T l^'KR THE FLAG OFTHETKEE. 
rrs NOTJLSlICt that T.AKES from MC. 

MV .\lL\a SUUL.A.Ni>My DKINTIV. 

I LO\T JVSnCB MY GOD GfVTX RKHn', 

TTXC CONSrm.'TlON* DCD THIS DBCREE. 
HOU'EvHR THIS I DO NOT THOUGH 

t Lr.*E l^DER THE njWO OF THE m;. 

TRVt jv-sncfi WILL XOT OOLOSIS. 

.ANT» KE£? OWNE^O MAN AS HS FRIZL 

I LO\T JLTnCE THAT VBiCH 15 FAIR. 

^mcn Have >xveh tsccs attordcd ml 
li U>MJb^UAAiBLT.S£V£jC ARiavlA,lHUUiH 

I I J\T. LM)£R THE FLaC OFTHE FREE 
A;j>T)CE does sot lower OMR STaTIOS, 

HES EQL'.aL TO ALL IN THE NATION. 

ILO\T Jl*5nCFTH.ATWKjrHTS B.XT. 

JCSnCC T.^KES NO MA.VS DICNHY. 

A f ££UNO STRONO WITHES ML TH DUGB 
I L^^l^DERTHE FLAGOFTHE FREE 
YES TUVt JL'snCE WOL NEVER TORMENT, 

ANT> RLIX MDC WirnOCT TDHR CONSENT. 


I LO^T JUSTICE WHICH IS DCL 

I SHOULDN'T HAVE TO 8£G NOR TO FLCa. 

THOUGH IT SBOUIJ) BE SO IT 13 NOT. THOUGH 
1 U\ t UNDER iilfc I* LAG UD i Ot t Ktt. 

Jl.^C£ ALLOfWS MEN NOT TO BEMOA.V. 

. VVD WILL RETURN WH.VT THEY RK»nTULLY OWN. 

I LOM JU'sncE BUT where is rr 

THE n.xnCE FOl.XTtrN nCWITRArV. 

I cuMTsc rr r.AR aw.ay not uerl liioucu 

1 U\*L UNDER THE FLAG Of THE FREE. 

JUSTICE DOESNOT IDLY CTANIX 

UllEV PCRSCCUnO!C RUNS AMUCK DC US lANTL 

iLuvt;jLYiR;L*tiicn& intuA*, 

jtrsncE KEEPS NO ONE H!S KSEL 

THE S.\ME .^S WHATS PRACTICED RiGET IBOUC^ 

I UY7. UNDER THE PLaO OP THE PEEL 

JLSnCE WILL .ALLOW .ALL MLNiX iU LXf.A.^, 

GROW GR ACFH.T J.Y A.S1> RLU. R5 OWN I^ANIV 

I LON’E A.5T1CE BORN PROM P.AlRSESS, 

JUSTICE that promotes HARMONY. 
iBELiFVTTHTsrAVAFPnKsmiF. frw 
1 LTT UNDER THE FIjMS OF THE roS. 

TRUE JUSTICTS LAWS DO NOT SEESAW. 

SHE TREATS .ALL MEN EOUAL WITHOUT FLAW. 
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(C) 

FREDERICKS. QUINENE 


TfiNOMINY 

.-\MERICA ARE YOU THE CHAMPION 
OF ALL MEN WHO ARE OPPRESSED 
SO WHY HAVE OUR BIGGEST PROBLEMS 
TO THIS DAY HAVE STELL NOT ADDRESSED? 

WILAT IRONY DOES BEFALL US 
THAT THOUGH GUAM IS OF THE USA 
WE ARE NOT YET FULL CITIZENS 
AND SmL FEEL ALIENATED TO THIS DAY? 

YES WE HAVE THE ORGANIC ACT 
BUT IT IS -AN ACT NOT OF OUR CHOICE 
NOW WE ARE ASKING FOR COMMONWEALTH 
BUT THE FEDS STILL NOT HEAR OUR VOICE. 

GUAM H.AS SENT A DRAFT ACT TO CONOtESS 
A\ ACT THAT EXPRESSED THE GUAMANIANS WILL 
THE FEDS SAY ITS NOT PROPER 
WE PRAY IT WILL NOT BE VOLATILE 

GUAM ASKS WHEN 11 WILL THE GUiAMANlANS 
BE .ALLOWED l OSKr I HKIK DHNU.W 
K.) VIAMhh-Vr THF.tr rjF.FPF_ST TJRSTRK 
AND F.RA.SE FROM THEMSELVES THEIR TONOMTNY 

ARE GUAMANIANS FOREVER GOING TO BE 
ONLY LACKEYS OF THE USA 
FOREVER DOING WHAT THE FEDS WANT 
AND NOT DOING THINGS THE GUAM WAY? 

GU AM NEEDS MORE THAN MATERIAL GOODS 
GUAM NEEDS FOR HHR MIND TO BE FREE 
GU.AMANIANS NEED TO BE SHOWN MORE RESPECT 
.and given true EQUALITY 

GR.ANT US. DEAR AMERICA 

OUR QUEST FOR SELT^ETERMINATION 

RECOGNIZE THE GUAMANIANS AS A FE(»>L£ 

MAKE US ATRUE PART THE NATION 
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a y£SLL f OR CQM fed^iaE ^TH 


WHAT IS THE REAL RELATIONSHIP 
OF GUAM TO THE U.S. OF A? 

NO MATTER WHAT IS REALLY SAID 
GUAM IS STILL A COLONY TODAY. 

GUAM HAS REMAINED ALL THESE YEARS 
NOTHING BUT THE SPOILS OF WAR. 
HER SEEKING GREATER SELF RULE IS 
NOT UNUKE REACHING FORA STAR 

YEARS AGO CONGRESS HAD DECLARED 
WHEN GUAM IS READY SHE WILL NOD, 
AND GUAM WILL BE SELF GOVERNED 
OR WAS THAT ONLY A FACADE? 

WHERE THOSE INTENTION UNCLE SAM 
ONLY “PROMISES EPHEMERAL". 

FOR GRANTING GUAM SELF GOVERNMBIT 
ARE ONLY INTENDS FAR FROM REAL? 

WILL YOUR PROMISES BECOME TRUE 
OR IS rr JUST ^ anomaly? 

Wia GUAM ALWAYS BE SUBSERVIENT 
AND their quest BE ONLY FOLLY? 

TO THIS DAY CONGRESS STILL REFERS 
TO GUAM -as HER POSSESSION, 

ISNT IT UNCONSTfnmONAL TO OWH 
PEOPLE NO MATTER WHAT THE REASON? 

PLEASE BE GENEROUS TO THIS LAND 
GRAN I HER PEOPLE TRUE DIGNITY. 
CEASE YOUR ROI E OF MASTER 1 0 SLAVE 
IN TERMS OF UNCFRTAINTY 

THE STATUS OF COMMONWEALTH WILL 
REPLACE AN ACT THATS OUT-DATED. 
FOR TRULY THE ORGANIC ACT 
IS NOW NAUGHT BUT ANmOUATED. 
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THE DRAFT ACT BEING SENT TO YOU 
WILL SURELY BE GUAM'S GUIDE AND TOOL 
THOUGHT NOT PERFECT WE ASK OF YOU 
THE CONCEPTS YOU WOULDNT OVER-RULE 

SHOULDNT YOU NOW UNCLE SAM 
PROVE TO THE WORLD AGAIN. 

FOR JUSTICE YOU’LL ALLOW ALL 
THEIK 1 RUE DESIRE TO ATTAIN? 
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FlUPINO-AlMCMPMSIDmm^ 

152 Halsey Ohve. Rt. 0 • Adelup. Guam 96922-1401 
Tel: (071)477-0190/1 • Fax: (671) 472-8171 


Testimony on H.R. 100, the Guam Commonwealth Draft Act 


1996-1990 OFFICERS: 

LINDAA.TOLAN 

Chairwoman 

BELLE BALAORO 
VIcB-ChaIrwoman 

HILDA ESTAMPAOOR 
Exactrttva Sacratary 

ARMANDO DOMINGUEZ 
ttaeording Secrotary 

DICK DIAZ 
Troasurar 


INCLUDE US 

Mr. Chainnan, Congressman Don Young, and the esteemed members of your Committee 
on Resources of the I05th U.S. Congress, we humbly submit our testimony to your august 
body and respectfully request the same to be included as part of the hearing record. We 
pray for you to closely consider out perspective. We realize we are not one of the lucky 
few officially selected to present oral testimony before you Nevertheless, believing very 
strongly in the universal precepts of Democracy and having great faith in the way the United 
States of America practices such democratic principles, we hereby present our collective 
thoughts and opinions for your consideration. 

the inhabitants of Guam who are of Filipino descent, declare that we do ngt fully 
support the Guam Commonwealth Act as presently drafted. 


JAMES ROBINSON 
Asst Tr^suror 

JOHN M. VEGA 
Auditor 

PETE LORIEGA 

TAFESANA 

PaacaOfflcar 

GLICERIONASiS 

PaaeaOWcBf 


We have stated this same position together with the Federation of Asian People on Guam in 
a resolution submitted last May to members of the US. Congress and to President Bill 
Clinton via the Department of Interior (enclosed herewith). 


J-CI us quality me above statement. There are many positive elements in the Guam 
Commonwealth Draft Act which would benefit all the inhabitants residing on Guam as well 

Oil tho Aitur® aonorotUnn wK« W«l| llwn J a L. r. j 

•’“■“•l-u -r I...., p.„uiv..»Uv, Ties is cspcclalt^irueTnue' 
reasoning behind rts justification runs counter to the U S Civil Rights Act and the basic 
^arantees of the US Constitution, -and even the Unwersai Declaration of Human Rights 
^ ^ Constitution jeopardize the provisions which codd 


past4:hairmen 

VlCQUrrORlANO 

JOHN M. VbGA 

JOSEPH LA VILLE 
ROGER T.BABASA 

leot.edusaoa 




. , . — ^icsscniiy araireo needs to be 

modified m ,^y, to make .t responsive, inclusive and equitable to all the diverse inhabitants 

re r“'' ■' commonly applicable 

to a^l iiihabitants ™th no consequences for their ancestry It must truly reflect what it 
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The most disconcerting provision which we feel must be changed, is the one that excludes 
Guam’s citizenry that does not identily itsdf as ethnic Chamorro. This excludes those with 
Asian, Microneaan, Caucasian, Latino or Afiicsn hmitage. AU good and contributing 
citizens should be included in the promise of Commonwealth without regard to the accident 
of their birth. 

The very word Conunonwealth implies common good -something of benefit for everyone. 
Exclusivity based on race and where one was bora, or where one’s ancestors were born, or 
at wliat particular point in time one was born, is c«itnty to the modem, enlightened way of 
thinking. It is a throwback to the colonial era - an age the people of Guam, in voting for 
Commonwealth, intended to reject. 

Apartheid is now thoroughly discredited. "Ethnoceatrism” in the current draft does not 
leftect the diversity of Guam’s population. It cannot co-exist with the American ideals of 
racial inclusion and haniKH? - no matter how nwch it is su^-coated with phrases such as 
"self-determination” or “indigenous rights” It ignores the diversity of the people who have 
always inhabited Guam. It ignoret the generetions of children bora and raised here after 
1950 who, through no ftult of thdr own, are from a wide range of ethnic backgrounds It 
creates an artificial barrier between those bom here before 1950 and those bora here after 


Ttm dmTk mriihw aadcnowlengca nor iMxiciita «k Asian iniuu»ilic» living un Ouaffl 

which include FH^imoi, Chinese, Koreans. Japanese, Indians. Vietnamese, etc. At present, 
some 46% of the population identifies themsdves as of Asian heritage. 

America stands fijr the propositran that “all men are created equal" - whether they were 
born on Guam before 1950 or not! Pre-19S0 inhabitants on Guam chose to seek and won 
U.S. Citizenship, thus Joining the U.S. fomily. Once in this iamiiy, one must acxept ail of 
oik’s brothers and sisters and treat them fairly. That is the core of U.S. citizenry and 
idealism. 


For any inhabitant of Guam, now or in the future, to suffer a detriment because their parents 
were not bom before 1950 is simply abhorrent No child bom and raised on Guam 
riiould feel the sting of non-rccognitioB in a fijiidaiucutai and foundational document such 
as our Commonwealth Act. 


A document that reflecu ^ real and tree culture of Guam - which is inclusive of people of 
Averse ance^es, and wWch recognizes the skills, talents, devotion and dignity of all 
human inhabitams irrespective of race, color or creed, is a document that makes winners of 


H i at kind of Commgn wealth document we simpnrt whnle-hMrt«ti» 


We do not support the povision r^arding local immigration control. One only has to look 
a. the tembl. expencnc. in our neighboring islands of the CNM. It dehumanlze^reopl- 
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both the abused and the abusers. The terrible power over who can and cannot legally 
become a part of the community should be administered under the same basic standards of 
fairness which apply throughout the United States. It should not be the domain of local 
politicians who have a partisan stake in each member included or excluded from their 
constituency And no system should be tolerated that encourages workers to live their lives 
working in a community they can never become a part of - no matter what their 
contribution or merits. America should realize the mistake it made in the CNMI. America 
should not make the same mistake twice. 

The estimated 46% of Guam's population that are of Asian heritage comprise 
approximately 62,000 men, women and children out of a total population of 133,000 per 
the 1990 census. These inhabitants are productive members of the Guam community. 

Many are second and third generation Guam-bom. 

When those of Asian ancestry first came to Guam they brought with them their education, 
their skills in nation-building, their love of freedom and their belief in the American ideal of 
equal opportunity. Their businesses, and the businesses of their children, and their 
children’s children, have grown and prospered. They have led the way to a vibrant and 
productive island economy. They have pledged their lives and fortunes together with their 
hosts on their adapted home. 

The present population on Guam is a microcosm of the diversity found in the U.S 
mainland. Racial harmony, on a social level, is more the rule on Guam rather than an 
exception. Those of us who moved to Guam from another country bring the fresh 
experiences of what it is like to live in places that are not fair, that do not flinciioii as though 
all were created equal. For this reason we have an increased appreciation of the freedom 
that is threatened by the present Commonwealth Act. 

Without exception, all the people of Asian descent who live on Guam understand that our 
Chamorro brothers and sisters need to keep the unique culture of Guam thriving. That 
culture Includes diversity. Together we must exerciU our self-determination 

The great Chinese teacher Confucius said it well, AWhat you do not wish for yourself, do 
not do to others Please Include Us. 

Racial discrimination is seductive but it never gives a lasting satisfaction, it diminishes 
everyone’s humanity and harms the whole society where it exists. Please Include Us. 


The history of Guam is one that is a model of generosity, openness, inclusion and tolerance 
Please Include Us. 


For hundreds of years Guam has been and it still is, a crossroads for people from both the 
East and the West. Please Include Us. 



307 


Mutual respect, peace and hannony -working side by side, each contributing a unique 
perspective and ancestry, that is our strength, our future. Please Include Us. 

Mr. Chairman, members of your Committee, thank you for including us by listening to what 
we have to say in this public heanng. 

So submitted this 2Sth day of October, 1997 before the United States Congress by the 
Filipino-American Presidents Chib of Guam. 

- Enclosure 


SIGNATORIES: 
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thtdetaiian of (Xaian Seaph . an Quam 

r.O. Bax sue Tmifliniag. Guam. U.3,A. 96931 


Introduced Sy: 


John M. Vegid/ 

Hesiy A. Albc4< 

£ddle R. del ftourio < 


Relatfve to Recognizmg me vrsit of me Noncraeie ic^ln Caramendi. President 
Cllncon’fi Negotiator for Commonwealth Draft Act of Guam, and to Express our 
Comments Against Controversial and Ofscrlmlnatoiy Provisions of Said Act. 

8E IT RESQLVeO BY THE OPFtCERS AND MEMBERS OF THE FEDERATION OF ASIAN PEOPLE 
on GUAM; 

WHEREAS, We AslarT-Amerkans appreciate the concern of the U.S. ^«(der»t and 
w« welcome the presence of Honorable John Caramendl to update Guam leaders about 
the status of the Commonwealth Draft Act; and 

WHEREAS. W* Aflan'Amerleans who have considered t>w United State of Amedea 
as our country of adaption, abandoned our respective Aslan cltlzenshipthiough a 
solemn anestatlon of truth; and 

»- * WHBlEAS. We pledge altegiance end loyalhr to the American Rag with 
wholehearted belief and faith In the democratic wav of life In the land of promise and 
frecdorn; and 

WHEREAS. In 1 9SS a Federal Task Forte was formed to undenike a deulted 
review and evaluation of the Commonwealth Draft Act of Cuam; and 

WHKEAS. the Federal Task Force rci>oned the followlna: 

1 . The preamble which Is a statement of motive and aspirations of the pioole of 
Cuam does not have the farce and eftfect of law. 

2 Regarding the Right of Seir-Determfnetlon of the Chamorro piopla of Cuem 
It Is not con.tltutlonallv permlssIWe to confer such rights to only one oart of 
the population of Guam. av*>ior 

3. Regarding local control of Immigration, some of Its provisions arc 
dlicrlmlnatorv and would potentially create hardship to the Immigrant 
population currentlv residing on Guam as well as effactlvaly block famllv 
neunllJcatlon which Is a basic tenet of Federal INS 
♦. The locel preference provision, fChernorro First Policy-) regarding hiring 

Inromosnef <>' Cuam agencies may be 

IncompatlWa with the Civil Rights Act and oihar Foderel laws. 

Cuam wnh?.^' ^ ""'""9 and that current residents of 

These oeilf h anceitiy combined constitute the mejorlty ofthe total popJIItfon 

R plo hav« consrtbuwd immensely In naiion building ictlvitiK m ail of the majar 
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STATEMENT 
SUBMITTED JOINTLY BY 
THE PRESIDENT OF THE COLLEGE OF THE 
MARSHALL ISLANDS, THE INTERIM PRESIDENT OF 
PALAU COMMUNITY COLEGE, AND THE PRESIDENT 
OF THE COLLEGE OF MICRONESIA-FSM 

BEFORE THE 

HOUSE RESOURCES COMMITTEE 
U.S. HOUSE OF REPRESENTATIVES 
ON 
S210 


OCTOBER 29, 1997 
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Mr. Chairman and Members of the Committee, 


We wish to thank you for providing the opportunity for the presidents of Palau Community 
College, the College of the Marshall Islands, and the College of Micronesia-FSM to clarify our 
collective position regarding S.210. 


Historical Summary. Before proceeding we feel it would be helpful to provide a brief summary 
of the situation. 

In 1978, during the period when the Micronesian region was being administered by the United 
States as the Trust Territory of the Pacific Islands, the Community College of Micronesia (CCM) 
in Pohnpei, its School of Nursing (then located in Saipan), and the Micronesian Occupational 
Center (MOC) in Palau formed the College of Micronesia (COM). COM was designated a land- 
grant college in 1981 through Section 506(a) of the Education Amendments of 1972 (Public Law 
92-318, as amended; 7 U.S.C. 301 note). 

The CCM School of Nursing moved from Saipan to the Marshall Islands in 1986. In 1 987 a 
treaty was signed among the three newly independent nations of the Republic of the Marshall 
Islands, the Republic of Palau, and the Federated States of Micronesia affirming a desire tb 
continue supporting COM. In 1989 the CCM School of Nursing separated from CCM to become 
COM-Majuro. It should be noted that each component institution of the COM system (CCM, 
MOC, and COM-Majuro) attained, and has since maintained, accreditation from the Western 
Association of Schools and Colleges. 

In 1991 an agreement was signed among the govenunents of the Federated States of Micronesia, 
the Republic of Palau, and the Republic of the Marshall Islands to restructure COM to provide 
for more local autonomy. In 1 993 each of the three colleges of the COM system became 
autonomous institutions under separate governing boards in all areas except those related to 
administration of the land-grant programs. (MOC became Palau Conununity College; CCM 
became the College of Micronesia-FSM; and COM-Majuro became the College of the Marshall 
Islands.) Because COM was designated by Congress as the land-grant institution for the Trust 
Territory of the Pacific Islands, a Congressional amendment is required to allow each of the 
Micronesian colleges to administer the land-grant programs. 
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Land-Grant Status. EfTorts have been undertaken since 1993 for each of the colleges in the 
COM system to be designated land-grant colleges. The COM Board of Regents is fidly 
supportive of these efforts as demonstrated by COM Board Resolution 95-2. 

RESOLUTION 9S.2 

WHEREAS, by tkc Treaty Aauw a tbe Gevcraaicals of the RCTaMIc of Ike WarsbaH Mauds. 
the Federated States of Mteroaetia. aad the Renn bUc of Pala u Reaardina the CoMeae of Mfcroacsta. 
tke Collie has been decentralised by the estabUshauat of eatoaoaioai colieges for all purposes 
Other than exe r c isia g the powers and df the Laoil Great ftt^ren of ^ CoOege of Mier<Mesie; 
end; 

WHEiUlAS. this deccatraUzatioB has ^ihlcd ^ College to respoad more qaickly aad ^lidratily 
to local coaditioas aad aceds; aad 

WHEREAS, the deceatralizatioa has bow been hi effect since April, 1993, and has proved to be 
a and 

WHEREAS, the cratralizatioD of the admiaistratioB of the Land Graat Pn^ram has not provea 
to be cffichnit, cost-eftoettve, or aa adcqnate method to respoad to the ladividual aecds of hie tfiree 
nathMo^aad 

WHEREAS, the Treaty aatkipated, aad laade plaas for, a day whea each college eompoaeat woaid 
^tain s^nte states as a Lud Graat College pamaat to TMe 7 of the United ^tes Code; 

BE IT RESOLVED 

tlMt the Board of Ramils bm^iy adk^te, as a p<Mey, Hi sai^it of efforts to am^d sectfcm Sd6 
of the EdneatioB Anscadmests of 1972, to graat the Coll^ of the MtershaR Ittemb, tec CkiHcge (Mf 
MicrMMsfaHFSM, and Pafani Comninnity College, separate Land Grant status. 


/$/ Yoichi RcngjUi, Chair; Evelyn iteaoB, Vh* Chair; and Bermhi Wcllbachcr, Secretary/ 

Treasarer 


An August 24. 19% letter to Senator Frank H, Muikowski further ctari6e<l the COM Boanl*s 
position. 


Aagast24« 1996 


Senator Fraak H. Mukowtei ■ 

706 Hart Senate Office ftdidhig 
WashiagtOB, D.C. 50S10 

Deer Senator Mnritow^: 

The Cottege of Mteroaetia Board of R^ents (COM BOR) wishes to express Hs 
appreciatioo of your support aad activities oa its behalf as l^stethm is bei^shqteerdcd 
teroiqi^ C^yesi to addrasi new Land Gnwt States tor Hs a^ibw c o ltegcs . HoMiteg 
the dteh^ue that hat been cstebHslted with your office, tee foBowing is sabaitted: 
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Od August 24, 1996, the COM BOR clarifies its intent in passing Resolution 95-2 
addressing Land Grant Status for the College of the Marshall Islands, the Collie of 
Micronesia -FSM, and Palau Community College. The COM BOR expresses its full support 
of Public Law 96-374 Sec. 1361. (c) in seeking new and individual Land Grant Status for its 
member colleges and affirms the position that: *‘Any provision of any Act of Congress 
relating to the operation of or provbion of assistance to a land grant college in the Virgin 
klands or Guam shall apply to new individual land grant colleges in the Republic of the 
Marshall Islands, the Federated States of Micronesia and the Republic of Palau in the same 
manner and to the same extent** As such, the COM BOR seeks a status for its member colleges 
equal to that granted to the Land Grant Colleges in the Virgin Islands, Guam, American 
Samoa and the Commonwealth of the Northern Marianas. The COM BOR recommends amendments 
to legislation affecting Land Grant Status by striking out "Micronesia** and inserting in lieu 
thereof "the Republic of the Marshall Islands, the Federated States of Micronesia and the 
Republic of Palau**; and by striking out "College of Micronesia** and inserting ia lieu thereof 
"the College of the Marshall Islands, the Collie of Mkronesia-FSM, and Palau Community 
College.** Such amendments are directed towards Public Law 96-374 Sec. 1361., Public Law 92-318 
Sec. 506., 7 USC 326a., 48 USA 1469a. and any other such legislation now addressing Land 
Grant Status as conferred to the College of Micronesia. 

Your continued help in achieving these goals to further our self-determination is greatly 
appreciated. 

Sincerely, 

/s/ Yoichi Rengiil Christopher Loeak Bermin Weilbacher 

Chair Vice Chair Secretary/Treasurer 


S.210. We are grateful for the support of Senators Muricowski and Akaka and the Senate 
Committee on Energy and Natural Resources for the inclusion of Section 3 Territorial Land 
Grant Colleges in S.210. The colleges were supportive of the measure in its original form. 
However, there is a provision in the final form that is of great concern. 

Section 3(c) of S.210 includes the following provision: “The proportion of any allocation of 
funds to the Trust Territory of the Pacific Islands under any Act in accordance with section 1361 
(c) of Public Law 96-374 prior to the enactment of the Act shall hereafter remain the same with 
the amount of such funds divided as may be agreed among the Federated States of Micronesia, 
the Republic of the Marshall Islands, and the Republic of Palau.” 

This provision would put each of the three colleges at a clear disadvantage compared to similar 
size land-grant colleges in the region, such as Northern Marianas College and American Samoa 
Community College, as it would require the Micronesian colleges to provide full land-grant 
services and programs with only one-third of the funding. 

Each of the Micronesian colleges aspires to assume responsibility for all extension and research 
functions in the areas of agriculture and mariculture for their respective governments. Full 
implementation of the land-grant programs would build the capacity of each of the colleges to 
provide these services. 
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The provision of full land-grant status to each college promises to have a significant impact on 
the overall quality of life for citizens of the Republic of Palau, the Republic of the Marshall 
Islands, and the Federated States of Micronesia through the provision of programs such as; 

Food Safety and Quality; Communities in Economic Transition; Sustainable Agriculture; Waste 
Management; Water Quality; Youth At Risk; Plight of Young Children; E>ecisions for Health; 
Agriculture; Community and Resource Development; Family Development and Resource 
Management; 4-H and Youth; Leadership and Volunteer Development; Natural Resources and 
Environmental Management; and Nutrition, Diet, and Health. 

Section 3(c) of S.210 would severely limit the capability of the Micronesian colleges to deliver 
these programs. 

The COM Board of Regents shares the presidents' concerns regarding Section 3(c). College of 
Micronesia Board of Regents Resolution 97-1, included in full text below, states the Board’s 
position on this issue. 


RESOLUTION 97-1 

WHEREAS, the College of hUcroocsla (COM) Board of Regents has expressed its support 
for legblation In the Congress of the United States whi^ would recognize the creation of three 
Land Grant Colleges in each of the three Freely Associated States within Mkronesln which have 
evolved from tte orlgiiuil Cotl^ of Mkrone^ following many years of diligent effort by the 
peoples of the three Freely Associated States and the United States, and; 

WHEREAS, those three Colleges are now operatiag as the CoU^e of the Marshall blands, 
the College of Mkronesia-FSM, and the Palau Community College, and; 

WHEREAS, Senate Bill SJIIO as introduced in the U^ Senate in January of 1997 iMWidcd 
for amendhig Seetion 506 (a) of the Education Amendamts of 1972 (P.L. 92-318, as amended; 

7 U.S.C 301 note) so as to strike *^e College of Micronesia**, and insert the names of tee three 
Colleges, and also provided for amending Section 1301 (c) of the Education Amendments of 1980 
(P.L. 96-374, as amended; 7 U.S.C. 301 note) so as to strike **tbe Trust Territory of the Pacille** 
and insert the names of the three Freely Associate States, and; 

WHEREAS, Senate Bill S.210 as mtrodneed was fiilly supported by the COM Board of Regents, 
while noting the Paten Government*! disagreement with dividing the endowment ftand, and; 

WHEREAS, Senate BUI S.210 has been amended from its original form to incorporate additional 
language as proposed by Director Allen P. Stayman of tee Office of Insular Affairs, D^rtment of 
Interior, so that the BIB now provides that **The pn^portion of any aUocatton of tends to the Trust 
Territory of tee Pacific Islands under any Act in accordance with section 1361 (c) of Public Law 96-374 
prior to tbe enactments of thb Act shaU hereafter remain the same with the amount of such funds 
divided as may be agreed among the Federated Stetes of Micronesia, tee RepnbBc of the Marshal 
Islands, and the Republic of Palau,** and; 

WHEREAS, the amendment to the original versioo of Section 3 of Senate Bill S.210 violates tbe 
qiirit of Section 105 (i)(l) of Public Law 99-239 inasmuch as the three Mkronesteu Land Grant 
Collies as tbe snccessor to the College of Microncste System are not being accorded **...all benefits 
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and programs available to such land grant institutions'', and; 

WHEREAS, the ammidaient to the original version of Senate S^IO as set forth above would 
cause finaaeiai hardship on the new iand-^rant colteges in Micronesia by reason that each college 
will be required by law to act and do things required of the other 56 land-grant college but limited 
to only one-third of the amount of funds normally provided to land-grant institutions; 

NOW THEREFORE, BE IT RESOLVED, that the College of Micronesia (COM) Board of Regents 
does not support Senate Bill S.210 in Its present form, and strongly ui^es deletion of any language 
whkb would require that the allMation of funds under any Act in accordance with section 1361 (c) 
of P.L. 96-374 ^remain the same." 

AND BE IT FURTHER RESOLVED that unless such language is deleted from Senate Bill S.2I0, 
the College of Mkron^ia (COM) Board of R^ents i^uests that Section 3 of Senate Bill S.2I0 be 
deleted is its ratirety and that no aetkMi be takes at th» time by the U.S. Sraate towanis the L^nd Grant 
Status of the Mkronesian colleges. 

AND BE IT FURTHER RESOLVED that no changes be made to the present law which would 
affect the dhiribution or apporttonment of land grant funds in Micronesia unless and until there 
has been consultation with all the governments of the Freely Associated States and their respective 
colleges. 

AND BE IT FURTHER RESOLVED that ceitiBed copies of this {M>R resolution shall be transmitted 
to the Presidents of the Federated States of Micronesia, the Repubik of the Marshall blands, and the 
^public of Palau. 


/Certification of unanimous vote followed^ 


We, the presidents of the three Micronesian colleges, are in fiill support of COM Board 
Resolution 97-1 and solicit your favorable consideration to ain«iding S.210 through the deletion 
of Section 3(c). If such amendment is not deemed possible at this time, then we respectiiilly 
request that Section 3 be deleted fiom S.210 in its entirety. 


Mr. Chairman, 

Once again we thank you and the Committee Members fijr taking time to consider our 
concerns. We appreciate the support that the U.S. Congress has provided the Micronesian 
colleges over the years and pledge to continue to implement programs supported by Congress 
with integrity and excellence. 
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TESTIMONY ON H R. 100 


Hafa adai Chairman Don Young, Congressman Robert Underwood, Congressman George 
Miller and Members of the House Resources Committee. Buenos dias lodu hasnyo ginen i 
membros-siha gi Otganiscahm i OPI-R koniodu i manaina, i mane 'ht-huyan i laotaolano 
Guahan. Si Yu'oe ma'ase Congressman Ytning yon hogu loikue Congressman Underwood pet 
este i finata'chong-hu guiniyan i oppolmidat ni' para hu en^iotte hamyo ni ' senlimenton-mami 
pM esie no asunto i H.R. 100, The Draft Guam Crmmonwealth Act. 

iSaenoi dim to all ofyou from the Chamotu people of Guam. Thank you for this 
opportunity to present testimony on behalf of the Oiganization of People for Indigenous Rights. 
^ name is Hope Alvarez Cristobal and I am the official representative for the Organization of 
People for Indigenous Rights of Guam. 

At the outset, let me just say that for the Chamoru people, today's hearing it not just 
another routine exercise in Congress. We have all come some S,000 miles away for this 
important and very significant day which comes at a critical juncture in our political 
development as a people. We recognize that the discussion on RR. 100 is a discustion about the 
right of a people to maximize their existence in their homeland; it is about the right of a people 
to determine their political destiny u a people and it is about our self-respect and dignity as a 
people and that people, Mr. Chairman, is the native people of Guam, the Chamoru people. 

One of the primary purposes of the Organization of People for Indigenous Rights is to 
protect and promote die Chiunoru people’s inherem right of self-determination. We firmly 
believe that only the Chamora people in Guam have the tight to alter Guam’s status from a 
non-self-goveming territoiy to one considered as having a full measure of self-gov ern m e nt 
This year, our ocguiization reorganized in response to the stepped up efforts by the United Stoles 
as wdl as local inidativBS that would deny the Chamoru people this legal and moral right 

Mr. Chairman, after over 350 years of colonial rule under Spain, the I S9S Treaty of 
Peace bet w een the Uiiitad States and Spain gave the native inhabitants a chaaoe at fteedom. As 
a people, they had developed a way of coming together for over 4,000 years until their exislenee 
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was “diicovered” and they were colonized by Europeans. The Treaty of Peace contained a 
proviskm that staled. The civil rights and politick status of the native inhabitants of the 
territories hereby ce^ to the United States Ml be de^mined by Confess " Native 
inhabitants at the time were the Chamoru people and it is clear that the tefeienced political 
status is intended for them. 

Following WWII, the United States, acknowledging its responsibility under the 1 898 
Treaty of Peace and the UN Chatter, freely and voluntarily placed Guam in the United Nations 
system under the Declaration R^arding Non-Self-Govemii^ Territories created by Chapter XI 
of the United Nations Charter. The U.S. accepted as “a sacred trust the obligation to promote to 
the utmost.. .the well being of the inhabitants of these territories”. Furthermore, the U.S. agreed 
"to develr^ self-government, to usist in the (HO^essive developnent of free political 
institutions, and to transmit regularly to the ^retary General information on the economic, 
social and educational conditions in these territories.” In the U.N. Chatter and subsequent 
resolutions, the United States accepted its role in decolonization and self-detennination. 

In the first report to the United Nations, the U.S. described the people in the following 
manner: “People - The natives of Guam are called Chamorros..... ” and that, “they continue to 
me the ancient Chaimrro tongue.” It was clear then that it was the Chamoru people in Guam 
who had a dependent status and for which self-determination will be exercised. 

The 1950 Guam Organic Act clearly acknowledges the seperate political existence of d»e 
Chamoru people. It had a provision which give Chamoru people preference in government 
promotions and qipoinUnents and gave legitimacy to the notion of special rights for the natives 
of Guam. More significantly, the Organic Act, an Act passed throu^ this very Congressional 
process, rteclared the per^le U.S. citizens based on (1 ) being native-born and (2) ancestry mi 
G uam from before 1898. Failing this, the Organic Act amended the Nationali^ Act of 1940 to 
include a new sUbparagnph "Guamanian and persons of Guamanian descent.” It is very clear, 
Mr. Chairman. Aat Cn^ess passed the Organic Act on behalf of the Chaimmi pMiple, officially 
called, the “Guamanian” people. 

For aimo^ a coitury now, our Chamoru pea|de have been fhistrated awaiting the 
political status process that would restore their dignity as a people; to be self-governing; and to 
exercise their right of self-determination. Our Chamoru people are frustrated because they live 
die n^ative effects of the tmilateial immi^tion policies of the United States on their small 
Pacific island. Our Chamoru people are frustrated by the control of the federal government of 
nearly 1/3 third of our homeland. All these effectively diminishes our social, economic arxl 
polincal ikvdt^xnent 

In our efforts to ensure recognition of our people’s inherent, inalienable right, we 
participated in Guam Commimionon ScIf-DeterminaMi merninp and are heartened 1^ the 
inclusion of Title I, Section 102 in the Act and we support in principle this provision of the Act 
It recognizes as a cardinal principle of self-determination that in the case of Guam, the pursuit of 
an ultimate polttical stams is legitimately, mortily ami leplly the sole quest of the Chamoru 
people We do not however, recognize H.R. 100 as a self-determination documem. 


We lequeM that a timetable be set for the exercise of ChamoiTD self-determinaticm to 
coincide with the imjdefflciitation and exercise of Chamorro Self-Determination in Guam Pidilie 
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Law 23-147, an Act to Create the Commission on Decolonization for the Implementation and 
Exercise of Chamorro Self-Determination. Aside from this, our organization fully supports all 
other Chamoru rights provisions in Title 1. 

By way of information, the general purpose of this commission is to ascertain the desire 
of the Chamorro people of Guam as to their political relationship with the United States. Once 
that desire is ascertained, the commission shall transmit that desire to the President and Congress 
of the United States and the Secretary General of the United Nations The Governor of Guam 
has already appointed some of the members of this Commission and we expect it to be itilly 
functioning by next year. 

We also fully support Section 701, Guam Immigration Authority, underTitle VII. 

The actions of the United States at the United Nations to de-legitimize Chamoru 
self-determination by confusing member nations at the United Nations as to who the people are 
that were promised the right of self-determination in Guam has been a source of frustration. It 
was not surprising that at the October 10 UN 4th Committee meeting in New York this month, 
the U.S. representative stated that "the United States could not endorse a process which excluded 
Guamanians who were not Chamorus and that the ultimate outcome of the self-determination 
process would depend on its ability to include all citizens in its scope.” This statement is 
consistent with much of the informal positions of U.S. administration bureaucrats during the 
Guam Commonwealth talks over the years. 

We have also watched local leaders try to show the ways in which decolonization and 
Chamoru self-determination can work within the U.S Constitutional framework, focusing on the 
Territorial Clause of the Constitution. Aiterall, is not the essential meaning of the U.S. 
Constitution to promote and protect and defend the integrity and the dignity of the people? 

Mr. Chairman, we await the serious and open discussions by Congress of H.R.IOO. We 
must make it emphatically clear, however, that it is in keeping with the provisions of the United 
Nations Charter, Article 73, that political status change be specifically related to the people who 
are historically a non-self-goveming people. This cannot be interpreted in any reasonable 
fashion as meaning any other people than the Chamorus. It is time that the United States live up 
to its responsibilities by recognizing legally, in accordance with its own Constitutional 
provisions, the Chamoru people’s inherent right to self-determination and we ask that Congress 
approve Title 1, Section 102 as it stands 

Next year marks 100 years of colonialism under the flag of the United States. The U.S. 
Congress in accepting its role in a decolonization process for the Chamoru people must take 
seriously the Chamoru people’s quest to be fully self-governing and to determine the ultimate 
political destiny of their homeland. It has a responsibility to restore the dignity of the Chamoru 
people and must not continue to allow the Courts to determine the kind of relationship our 
people will have with the United States. Our people deserve more than just a mild sway of 
justice, Mr. Chairman. 

There is a saying in Chamoru, '7 laolao m ’ ha soli na uma gacha ha mireii na uma 
gacha'ya uma figes. ’’ A person who allows another to step on him, deserves to be stepped on 
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and be cnuhed. Our people have been a strong and spiritual people. We derive our “espiritun 
Chamoru" fhrni God, our fiunilies and the sustenance of our homeland. Mr. Chairman, we will 
fight that our pride, our self-respect, our dignity will not be sacrificed in H.R. 100 as they have 
been in the past Our people deserve nothing less. Long live the Chamoru people! 

Si Yu'os ma'ase, Mr. Chairman for your attention to this presentation. Thank you. 


Ma’gaa Segundario, OPl-S 
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TESTIMONY OF THE ORGANIZATION OF PEOPLE FOR INDIGENOUS 
RIGHTS (OPI-R) BEFORE THE COMMITTEE ON RESOURCES, U.S. 
HOUSE OF REPRESENTATIVES, OCTOBER 29, 1997 

Presented by: Chris Perez Howard, Ma’gas (Chairman), OPI-R 


Hafa Adai, Mr. Chairman and distinguished Members of the House Committee on 
Resources. I am Chris Perez Howard, Chairman of the Organization of People for 
Indigenous Rights (OPI-R). I sincerely thank you on behalf of our organization 
for the opportunity to present testimony on H.R. 100 - a Bill to establish the 
Commonwealth of Guam. 

Before I begin, I would like to state for the record that our organization is not here 
in support of the draft Commonwealth Act; we are here to support the rights and 
concerns of the Chamorro people - the indigenous people of Guam. 

Mr. Chairman, the Chamorro people’s relationship with the United 
States Congress goes back to the year 1898 when Spain ceded Guam to the United 
States and gave Congress the right to determine the “civil rights and political 
status of the native inhabitants.” Since then. Congress has held this right to make 
these decisions. 

In the aftermath of World War II, world thinking was that colonialism, in all forms 
and manifestations, was wrong, and that thinking led to the establishment of the 
United Nations in 1945. Shortly, after that. Congress ratified the United Nations 
Chatter and the United States placed Guam on the UN list of Non-Self-Goveming 
Territories. One purpose of the United Nations Charter is “To develop friendly 
relations among nations based on respect for the principle of equal rights and self- 
determination of peoples ...” Among the obligations the United States assumed 
in the Declaration Regarding Non-Self-Goveming Territories is to regularly 
provide information to the UN Secretary-General concerning the people of Guam. 

In its first report to the United Nations in 1946, the United States identified the 
people of Guam as the Chamorro people. In the report it also used the term 
Guamanian to identify the Chamorro people. (The term Guamanian was invented 
to distinguish the Chamorros of Guam from those of the Northern Marianas.) The 
report states that although the Guamanian people are conversant in English, “they 
continue to use the ancient Chamorro tongue.” It also lists the “inhabitants of 
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Guam” as nationals of the United States. 

Mr. Chairman, we believe that this hearing is based upon the relationship that the 
U.S. Congress has had with the Chamorro people since 1898. Although they have 
been called by a number of names - native inhabitants, people of Guam, 
Chamorros, Guamanians, inhabitants of Guam, and nationals of the United States - 
they are the people you promised the right to self-determination. They are the 
people for whom you wrote the Organic Act for Guam. They are the people whom 
you should be addressing. 

From the beginning, OPl-R has not supported the draft Commonwealth Act. We 
do not support it because Commonwealth is not a status determined by the 
Chamorro people nor is the draft act written and adopted by them. It is a U.S. 
citizen document. It infiinges on the rights of the Chamorro people, especially in 
regards to others determining their inherent sovereignty. 

In the past, however, OPI-R has supported the provisions concerning the 
Chamorro right to self-determination and Guam’s control of immigration. Now, 
we think it may be pointless to even discuss these issues in the Commonwealth 
Act before Congress. We feel this way because immigration control by Guam has 
been blasted apart in the media and in reports by U.S. government agencies, and 
the frontal assault and behind the back attempts by the United States to deny the 
Chamorro people’s right to self-determination in the United Nations. 

For your information, attached is a transcript of the U.S. statement before the UN 
Special Political and Decolonization Committee a few weeks ago. As an example 
of the kind of information being given as factual by the United States is this 
declaration: “The United States is a nation in which all persons are provided equal 
treatment under our law.” This statement is a blatant attempt to influence the UN 
Committee at the expense of the Chamorro people. 

Mr. Chairman, as you are well aware, we do not vote for the President of the 
United States, not all of the U.S. Constitution applies to us, and we do not have a 
voting member in Congress. Something smells at the United Nations and reflects 
badly on the moral character of America. How can we now expect Congress to do 
what is right? 

In closing, aside from the reason our organization gave for opposing the draft 
Commonwealth Act, we consider the status of Commonwealth as another colonial 



322 


status. If Congress truly wants to solve the political status problems of its 
territories, it should embrace decolonization and not just a political status change. 
In Guam’s case, we ask that you support Guam Public Law 23-147, an act which 
created the Conunission on Decolonization for the Exercise and Implementation of 
Chamorro Self-Determination. The decolonization status choices being - 
Independence, Frde Association, or Integration (statehood). 


Si Yu’os’ Ma’ase, thank you. 



Howard 
Ma’gas, OPI-R 


Attachments: 

Transcript of statement by representative of the U.S. Mission to the United 
Nations. 

Copy of “An Overview of the PoUtkai Status of the Chamorro (Chamoru) 
Peopfe.” 
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Transcript of the statement made by the U.S. Mission to the United Nations 
before the Fourth Committee (Special Political and Decolonization Committee) 
October 10, 1997 

"Mr. Chairman, the United States delegation would like to exercise the right of reply 
to the Guamanian speakers collectively. The United States Federal Government and 
the representatives of Guam share the same objective: a government on Guam chosen 
through a free exercise of self-determination. We differ, however, on the definition 
of who should be entitled to participate in such an exercise. 

“It is the view of the United States, that the right to self-determination for the 
territory of Guam must be exercised by all of the people of Guam not just one portion 
of the population. The speakers you have heard today seem to seek to disenfranchise 
a majority of the population of Guam. It is hard to imagine the UN. associating itself 
with an exercise in self-determination in which a majority of those to be covered by 
the result could not participate in the exercise based on their ethnicity. 

“The United States is a nation in which all persons are provided eqiuil treatment 
under the law. Our constitution does not allow for elections in which a portion of the 
population is excluded based on their ethnicity. The United States is a nation in 
which all persons are provided equal treatment under our law. Furthermore, we 
cannot endorse a process under which the rights of some groups are held to take 
precedence over the rights of others, again just based on ethnicity. 

“We are aware of and sensitive to the special interests of the Chamorros. But we will 
not support programs or projects that exclude some Guamanians based solely on 
their failure to be Chamorro. 

“On the question of lands — the identification of surplus federal lands by the United 
States Government is the first step in the transfer program. We will comply with our 
commitment to implement this program in accordance with our national laws and 
regulations pertaining to the transfer of surplus federal lands. 

“In conclusion, the United States Government is committed to working with all 
people of Guam towards a resolution of their current political status in keeping with 
the principal of self-determination. The ultimate outcome of this process, however, 
must be reached in accordance with the laws of the United States and the principle 
that self-determination must be exercised by the citizenry as a whole. Thank you very 
much Mr, Chairman. " 
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AN OVERVIEW OF THE POLITICAL STATUS OF THE 
CHAMORRO (Chamora) PEOPLE 


The People 

The Chamorro people are the mdtgenous people of the island chain in the Western PaciiSc called the 
Marianas. For thousands of years, before Uie arrival of the S{»iiish, these islands had been their 
homeland. The name “Mariana Islands” was the result of Spain’s claim of ownership in 1565. The 
islands were named after Queen Maria Atma of Spain. 

Faced with advanced wetqxmry and decinuited with foreign diseases, the Chamorro nation was 
defeated by the Spanish, and Spain ruled the islands until the United States took possession during 
the Spanish-Amoican war. Following the end of the war in 1898, Sjain ceded Guam, the largest 
and southernmost island, to the United States and sold the northern islands to Germany. The island 
chain and its people were then divided. 

In 1919, following the defeat of Germany in World War 1, the northern islands were obtained by 
Japan as a result of a League of Nations mandate, and Guam remained a possession of the United 
States. World War II saw the Marianas again united when Japan invaded and occupied Guam in 
1941. The United States captured the Marianas in 1944. 

Throughout these events and despite alt the adversities fostered by more than 400 years of 
colonization, the Chamorros continue to survive as a people. 

The United Nations Charter 

In 1945, following World War n, the United Nations was established as a means to maintain world 
peace. In the United Nations Charter, one of hs stated purposes is; “To develop ftiendly relations 
among nations based on respect for the {mnciples of equal rights and self-determination among 
peoples ...” The United States adopted as a treaty the United Nations Chatter, and, consritutionally 
it is a “supreme Law of the Land,” 

At the time the United Nations was established, the colonial territories and their peoples were 
beginning to be considered in light of world peace and human rights. The old world thinking that 
less powerful nations were essoitially pieces of real estme to be captined, tnrfed, given, or added by 
more powerful nations was being replaced by one in \riuch people figured prominently. Ironically, 
however, in the United Nations the colonial division of the Marianas continued: Guam was placed 
on the list of Non-Self-Goveming Territories and the Northern Mariaites under the International 
Trusteeship System - the Unifed States as the “Administering Power” of both. 

Aithoi^ the intentions and obligations outlined in Chapter XI (Declaration Regarding Non-Seif- 
Goveming Territories) and Chsqjter XII (Intematioiud Trusteeship System) of dte United Nations 
Chatter are similar, the islands were stiU considered by their former colonial division, administered ' 
differently, and viewed as separate political entities. This division was made clear wtoi, ttoough 
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an act of self-determination and negotiations with the United States, the northern islands in 1976 
became a commonwealth in political union with the United States. 

Guam, on the other hand, remains a U S. colony. The Chamorro people of Guam, made U S. citizens 
by a 1950 Organic Act for Guam, in which only selected sections of the U.S. Constitution apply, 
were given limited self-government. Because of their colonial relationship and other contributing 
factors, they have yet to exercise their right to self-determination. Among those factors are: a lack 
of understanding of their political situation; the steady influx of non-Chamorro Americans; and the 
continued Americanization of their island which erodes their sense of identity as a people. 

A quick reference of what foreign considerations and U.S. control have done to the Chamorro nation 
and its homeland, since the United Nations was established, is the 1997 World Almanac and Book 
of Facts. It describes the people of the Commonwealth of the Northern Mariana Islands as 
indigenous and primarily of Chamorro cultural extraction, and the people of Guam by ethnic 
distribution, of which the 1994 estimate was 47% Chamorro (Guam estimate for 1997, 42%). 
Considering that in 1 950 Chamorros numbered 94.6% of the non-military, non-transient population 
of Guam, one understands the impact that the U.S, brand of colonialism and Guam’s status as a non- 
self-goveming territory has had on Guam’s indigenous people. 

Colonial Interest and Control 

The unfortunate situation the Chamorro people find themselves in is because of the strategic location 
of their islands. Because of this, the United States intends to maintain control, especially the island 
of Guam, the largest island in Micronesia, where the U.S. military holds approximately one-third of 
the land. In fact, it has recently shown that it is willing to sacrifice the Chamorros, as a people, to 
keep possession of the Chamorro homeland - it has internationally made a reversal of its support for 
the rights of peoples. This desperate move to keep colonial control of the island of Guam, was 
because Chamorro voices demanding equity were being heard internationally, and, despite political 
changes, the Chamorro people continue to retain their rights to sovereignty. The United States 
reversing its position regarding peoples’ rights clearly illustrates the threat the Chamorros pose as 
a people. 

Political Status Process 

At one time, the United States looked favorably upon a divided Chamorro nation. Yet while it was 
politically tying up the Chamorros of the Northern Marianas with a covenant - giving them far more 
self-government than Guam, such as control of immigration and land alienation - Guam began its 
own political status process excited by the possibility of a better deal. Before that time, the Northern 
Mariana Islands fered less well as a trust territory tto Guam as an unincorporated territory. Guam 
enjoyed a more fiuitfiU relationship. To those on Guam yearning for more self-government and the 
lifting of U.S. restraints that impeded the island’s economic growth. Guam now was viewed in a 
more inferior position. 


Decolonizatian Process 
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At that time, it would have been to the best advantage of the United States to have united Guam with 
the Northern Mariana Islands under Commonwealth status as negotiated by the Northern Marianas. 
Now, however, it appears too late - at least under the type of commonwealth the United States would 
have piefeited. The voters of Guam, U.S. citizens - Chamorros and non-Chamorros - in 1987 
approved a draft Commonwealth Act that addresses their specific needs and desires. Among its 
provisions is the recognition of the Chamorro people’s right to self-determination. Commonwealth, 
as defined by the voters of Guam, would be an interim status with the fiiture political status of the 
island decided by the Chamorro people. 

A major impediment to the United States’ political agenda, to keep possession of the island of Guam 
without actually decolonizing, has been its membership in the United Nations and the obligations 
that membership entails. Foremost among those obligations is to decolonize its non-self-goveming 
territories. In Guam’s case, decolonization begins with the exercise of self-determination by the 
Chamorro people. 

Rights Denied 

The United Nations is also where the United States has tried to deny the Chamorro people their 
inherent and inalienable right to self-determination. Among its efforts was an attempt to confuse 
member nations about whom the people of Guam were. We can see this in the yearly reports and 
statements regarding Guam by the United States to the Secretary-General of the United Nations since 
1946 - another obligation by an administering power of a colony. In its first report to the United 
Nations, the report states that the natives of Guam are the Chamorros. Subsequently, they called the 
Chamorro people “Guamanians,” “inhabitants of Guam,” and “people of Guam.” Later, when 
Chamorro was used in the reports, it was primarily in relation to the Chamorro language and culture. 
It began to appear that the people of Guam were a mixed bag, and they were the ones who had the 
right to self-determination. At one point it even appeared that the island had the right to self- 
determirration. 

There were also misrepresentations - some bordering on lies. For example, ten years ago the report 
said that more than three thousand acres were returned to Guam. As of today, they ate still under 
the control of the United States. A more recent example: In 1993 the U.S. representative, in his 
statement to the U.N. General Assembly, said, “A Commission on Self-Determination was 
established in 1988 as the vehicle for the elected Government of Guam to use for discussing a 
proposal for commonwealth status with the United States federal Government. The Commission 
will ultimately put into effect legislatively the finely expressed wishes of the people on that matter.” 
Rightfully, the Commission on Self-Detmmination has been in existence since 1980, in 1988 a draft 
Conunonwealth Act, voted on by legistered U.S. citizens, was introduced in the U.S. Congress, and 
the Commission on Self-Determination does not have the authority to legislate. 

For thirty-six years the U.S. reports and statenrents went uttehallenged and in its coimnunications 
with the United Nations, it appeared that the United States was fulfilling its U.N. obligations as the 
administering power of the non-self-goveming territory of Guam. It confirmed and reaffirmed their 
support of the tights of peoples and signed United Nations’ resolutions to that effect It also became 
a recognized world ch^pion of Indigenous rights - all the while playii^ a game of subterfuge in 
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the United Nations and not appraising the Chamorro people of their rights and their status under the 
umbrella of the United Nations. 

In 1 998, Guam’s Chamorro people will mark 1 00 years as a colonized people under the flag of the 
United States. There will be no cause for celebration, although some Chamorros may stage an event 
to call attention to this American disgrace. Efforts by Guam to change its colonial status have been 
met with smiling resistance and behind the back assaults at the United Nations. 

The United Nations has set the year 2000 as the deadline to end colonialism worldwide. As this year 
draws near, the United States has stepped up its efforts to solve its Chamorro problem by denying 
them the right to self-determination. It may succeed, unless the Chamorro people unite under their 
banner as a people. 

Legality regarding Chamorro self-determination by the Legal Counsel of the 
Commission on Self-Determination 

The powers and responsibilities of the United States regarding Chamorro self-determination: Section 
IX of the Treaty of Peace between the United States and Spain (1898), the territorial clause of the 
U.S. Constitution, Chapter XI of the United Nations Charter and United Nations resolutions relating 
to non-self-goveming territories, the Guam Organic Act, section relative to Guam in the Immigration 
and Nationality Act, and Part I, Article I, Paragraph 3 of the International Covenant on Civil and 
Political Rights. 

References and suggested reading materials: 

1 . The 1898 Treaty of Paris 

2. The United Nations Charter 

3. The 1950 U.S. Organic Act for Guam 

4. Chamorro self-determination: The right of a people - 1 direchon i taotao. Chamorro 

Studies Association and Micronesian Area Research Center, Mangilao, Guam. 

5. Hale’-ta Hinasso’: Tinige’ Put Chamorro - Insights: The Chamorro Identity. Political 
Status Education Coordinating Commission, Agana, Guam. 

6. United Nations resolutions concerning Non-Self-Goveming Territories. 

7. Testimonies before committees of the United Nations by territory of Guam officials and 
members of non-govemmental organizations since 1982. 

8. Resolutions addressed to the United Nations by the Guam Legislature. 

9. Draft Guam Commonwealth Act and information provided the voters of Guam. 

10. United States reports to the United Nations since 1946. 

1 1 . The Case for Chamorro Rights. Dr. Wyttenbach-Santos, University of Guam. 


Terms to Understand and Remember 


Self-Determination. Freedom of a people to determine the way in which they shall be governed and 
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whether or not they shall be selfogovemed. 

People. A body of human beings having the same history, culture and traditions, and usually 
speaking the same language. 

Self •Government Govonment under die control and direction of the inhabitants of a politkal unit 
rather than by an outside authority. 

Colony. Any territory separated from but subject to a ruling power. 

(Looking at the above definitions in regards to Guam and the United States, Guam is a non-self- 
governing colony of the United States, whose people, the Chamorro people, have not exercised self- 
determination. ) 

Commonwealth. A political status chose by roistered U.S. citizen voters in 1982 as their preference 
for Guam's political relationship with the United States. 

Draft Commonwealth Act A document written by Guam for approval by the United States and 
endorsed by registered U.S. citizen voters in 1987. Commonwealth, according to the Act, is to be an 
interim political status until the Chamorro people make a determination on Guam’s ultimate political 
statiis through an act of self-determination. 

(IVe consider the drcfi Commonwealth Act an illegal document because the political status vote was 
not limited to the Chamorro people. We believe that any vote in a process toward decolonization 
should be limited to the Chamorro people.) 

United Nations Charter. A treaty of nations, and according to the U.S. Constitution, treaties are as 
supreme law of the land as the constitution itself. As a signatory to the UN and sidisequent UN 
resolutions, the United States has treaty obligations to the Chamorro people. Paragrs^ two of Article 
VI of tile U.S. Constitution states: ‘This Constitiition, and the Laws of ^ United States which shall 
be made pursuance thereof: and all Treaties made, or >^ch shall be made, under the Authority of the 
United States, shall be the si^ireme Law of the Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.” 

Administermg Power. A member of the United Nations identitied as having admi n istrative control 
over a territory. On the UN list of Non-Self-Goveming Territories, the United States is the 
Administering Power of Guam, American Samoa and the U.S. Virgin Islands. The United States is 
also considered the Administerii^ Power of Puerto Rico and the Commonwealth of the Northern 
Mariana Islands. 

Decolonize. To free from colonial status • decolonization. 

Political Statoses to Decolonize. It has been recognized by the United States and the international 
community tiiat Independence, Free Association, and Integration (Statehood in Guam's case) are the 
status options tin: decolonization. Regarding Puerto Rico and the Ncntiiem Mariana Islands, although 
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the people in those countries chose Commonwealth status with the United States in their political 
status plebiscites to decolonize, the Commonwealth statuses they negotiated continued their colonial 
relationships. That is why the people in those countries still have the political status options of 
Statehood, Free Association, or Independence if they so choose. The Commonwealth document 
Guam has written would also continue a colonial relationship and is the reason we consider 
Commonwealth to be an “interim status.” Underlying all this, is the question of Sovereignty. 

Sovereignty. Freedom from external control. 

Discrimination. The Chamono people have the right to selfnletermination as have other peoples in 
the world. The majority of peoples have already exercised that right. To deny the Chamorro people 
the freedom to determine their political status through an act of self-determination or to participate 
in their right is to discriminate against them. 

U.S. Citizenship. The first sentence of Article XIV of the U.S. Constitution states that “all persons 
bom or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the 
United States....” The Fourteenth amendment, purposely, does not extend to Guam because we are 
not a part of the United States. Chamorros were made U.S. citizens by reason of the 1950 Organic 
Act for Guam. They do not have Constitutional citizenship. They have U.S. citizenship because of 
Congressional legislation. 

For informational purposes, voting for a decolonization status does not mean you would lose U.S. 
citizenship. Even if you vote for Independence it does not mean you would lose your U.S. 
Citizenship. It would depend on the determination of the U.S. Congress. As an example, a bill, 
introduced in Congress by the House Resources Committee, regarding a Puerto Rico political status 
plebiscite, lists Independence as a status that would be phased in and would leave existing Puerto 
Ricans with U.S. citizenship (PDN, Aug. 14, 1997). Issues like citizenship are answered depending 
on agreements and negotiations. 

Definition of Chamorros for voting in the self-determination plebiscite. “All inhabitants of Guam 
in 1 898 and their direct descendants who have taken no affirmative steps to preserve or acquire 
foreign nationality.” This definition serves as a political identification of the colonized. 

Why Status Quo and Commonwealth are not on the ballot. Only three statuses are recognized 
as statuses for decolonization: (1) Independence, (2) Free Association, and (3) Integration (in Guam’s 
case, Statehood). Status Quo and Commonwealth can be negotiated under the decolonization status 
of Free Association. 


XXX 
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CHRIS PEREZ HOWARD 

P.O. Box 3062 

Agana, Guam 96932 

Telephone: ((617) 472-3342 or 477-2070 


We believe that only the Chamorro people have the right to determine their 
political destiny and that of their homeland through an act of self-detennination. 
Our statement includes an historical overview of the Chamorro pet^le which 
provides the basis for their legal and moral right, and also refer to actions of the 
U.S. Govenunent to deny that right 
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ARCHBISHOP ANTHONY SABLAN APURON, OFM CAP. 

ARCHDIOCESE OF AGANA 
TESTIMONY ON THE GUAM COMMONWEALTH ACT 
OCTOBER 29, 1997 

UNITED STATES HOUSE OF REPRESENTATIVES, WASHINGTON, D.C. 

Mr. Chair: 

I am deeply honored by your gracious invitation to appear before this Committee of the 
United States House of Representatives today. It is a rare privilege indeed. I come as a spiritual 
leader of Guam to bear witness to the voices in the hearts of the Chamorro people crying out for 
justice and a resolution of our quest for political determination. You, as a body, have the 
ultimate power and authority in the Nation to bring about the justice we seek. I urge you to act 
with a moral conscience. We, the People of Guam, deserve nothing less. As loyal and patriotic 
American citizens, we seek the American promise of justice for all. 

We, as a people, have been blessed with many benefits stemming from our intimate 
relationship with the United States. Since 1898 we have progressed tremendously. We were 
freed from an occupying force during World War II. In the subsequent decades our quality of life 
as an island community has substantially improved. 

Concomitant with these benefits, we have more than adequately contributed our share to 
the greatness of this Nation. Our people have always come forward fearlessly and generously - 
even shedding their very blood - with great sacrifices to the family in demonstrating their loyalty 
and patriotism in military service. Our sons and daughters have been among those who fought 
for World War II, the Korean War, the Vietnam War and Desert Storm, ail conflicts not of our 
own choosing. In the quest for national security and world peace, our resources - especially our 
most precious and limited land and water resources - were exploited and continue to be deemed 
vital to American presence in the Pacific Theater. We have willingly paid the price exacted by 
the American promise of freedom and justice for its citizens. What we ask now, Mr. Chair, is for 
that promise to be delivered in its entirety and in all its glory, namely, the granting of Guam’s 
Commonwealth Act! 

The Chamorro people of Guam have given 100% to this Nation. The lives lost in the 
various conflicts for peace are testimony enough to this fact. 

As we move towards the next millennium, I want to emphasize the unique opportunity 
this August body faces and the power it ultimately holds to redress the grievance and injustices 
we have suffered and continue to suffer as a colonized people, an unincorporated jurisdiction, 
and an insular possession or whatever the status of Guam may be called • alt terms unacceptable, 
incongruent, and unconscionable with the great promise of freedom, liberty, and justice for all 
which this great Nation, since its foimding, has echoed and re-echoed throughout the world. 

As this country has challenged other nations to uphold democratic principles on moral 
and human rights’ grounds, so we, as a Chamorro people, appeal to those very principles on 
moral and human rights’ grounds. 
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In Sacred Scripture, the hypocrite was condemned by Jesus for professing one set of 
beliefs and acting otherwise. Could it not be considered hypocritical to exact the very blood and 
lives of our people in service of this great Nation we call ‘‘America’’, while at the same time 
perpetuating second class citizenship through the colonial status we are constantly subjected to? 
How much more, Mr. Chairman, must we give in order to receive what this great Nation 
promises? Is it just too much to ask that the reversal of this status begin with the Congressional 
passage of the Guam Commonwealth Act, which embodies the political process by which 
Chamorros will achieve self-determination? 

The passage of the Guam Commonwealth Act would be a mtijor step in the right 
direction. For we believe that justice, freedom, truth, and liberty will all be enhanced by such 
action of yours. And will not America be greater for that? 

I humbly pray that this great Nation under God, indivisible, with liberty and justice for 
all, and under your leadership, Mr. Chairman, will be able to uphold these ideals with truth and 
wisdom and right judgement as you vote on the Guam Commonwealth Act. 

Dangkolo na si Yu’os ma’ase. (Thank You!) 
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Presented by: Debtralynne Quinata, Maga’haga, Nasion Chamorro 

TESTIMONY OF NASION CHAMORU BEFORE THE COMMITTEE ON 
RESOURCES, U.S. HOUSE OF REPRESENTATIVES, OCTOBER 29,1997 


Hafa Adai! Greetings, Mr. Chairman and Distinguished Members of the Committee 
on Resources. My name is Debtralyime Quinata, a citizen of I Nasion Chamoru 
Guahan (Chamoru Nation of Guam). I am here today on behalf of the Nation to 
testify in opposition to H.R. 100. 

First, we would like to state for the record that we construe H.R 100 not a true 
exercise of Chamoru self-determination, but merely a petition by U.S. citizens 
residing on Guam in 1987 to amend the present Organic Act of Guam. 

Secondly, we oppose H.R. 100 because short of a true exercise of Chamoru self- 
determination, this Bill under Article 1, Section 101, proposes to surrender our 
Sovereignty. Sovereignty, to all fiee Nations of the world, which includes our 
native brothers and sisters of the Americas, is an inherent and sacred right that 
they would do anything and everything in their power to protect and defend. 

If the Congress intends to accept that the Federal Government should have total 
Sovereignty over Chamorus, notwithstanding recognized treaty obligations and 
U.N. mandate, then we fear that this may have devastating repercussions. This act 
may also set a precedent over the treatment and consideration of Treaties and 
Policies signed between Native Americans and the Federal Government. The 
Chamoru Nation, therefore, will not play a part in opening the door that may 
jeopardize or extinguish the Sovereignty of our native brothers and sisters simply 
because the Government of Guam, with the consent of the Federal Government, 
chooses to unilaterally compromise our Sovereignty! 

Thirdly, the Chamoru Nation opposes H.R. 100 for the mere reason that even Non- 
Chamorus were permitted to vote in the political status election in which the 
Commonwealth status was selected. This is a clear violation of the Treaty of Paris, 
Article 73 of the U.N. Charter, and U.N. Resolutions 1514 and 1541 pertaining to 
the process of De-coionization of colonial countries wherein they recognize the 
inalienable right of Chamoru Self-Determination. 

The fact that Chamorus have not been given the opportunity to exercise their right 
to Self-Determination does not Justify the Government of Guam, a “Federal 
Instrumentality” (Supreme Court decision Ngranges vs. Sanchez), having Non- 
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Chamorus vote on any political, social, or economic issue directly affecting the 
native Chamorus. This we believe is a grave injustice and although Chamorus now 
represent a minority, it does not give any government the tight to preempt our 
existence. The Chamoru Nation vows never to remain silent on this issue until true 
exercise of Chamoru Self-Determination is realized. Nor will we ever accept the 
idea of giving non-natives the absolute power and right to seize and hold our 
Sovereignty, and at their whim, dictate our lives as indigenous people. 

Self-Determination or De-colonization is neither an individual or a citizenry right. 

It is a right of a distinct group of people (Chamorus) whom have had an historical 
relationship with the administering power (U.S.). Therefore, it would be totally 
absurd to have U.S. Military personnel who are stationed on Guam, Foreigners who 
have been naturalized, and U.S. citizens from the states voting on any interim 
petition that would require a political status change. Even within the political 
framework of the United States, U.S. citizens residing adjacent to “Reservations” 
do not have the right to vote and pass policies affecting Native Americans. 

Lastly, we Chamorus, for many years, have been placed under the auspices of the 
Department of Interior. This is an agency that has jurisdiction over Federal 
Properties and Animals. Today, we would like to proclaim that Chamorus of Guam 
are neither property nor animal. In recent years we have seen this agency, with the 
blessing of the Federal Government, advocate and pass more laws to protect 
endangered species and the environment than laws to protect the indigenous people 
of Guam. In fact, in the 99 years of U.S. rule, laws were instead imposed to 
undermine our existence as a people such as “Executive Orders” which prohibited 
the speaking of our language, the outlawing of many of our traditions, and the 
taking of our lands. One can only conclude that these acts are nothing more than a 
systematic process of genocide. 

Members of Congress, December of ‘98 will mark one hundred years of U.S. rule 
and the Chamorus have yet to exercise their right to Self-Determination. Our 
people have lived in the Marianas for over 4,000 years. A peace loving people 
living in harmony with our neighbors and our surrounding environment. We 
Chamorus, like many other native peoples throughout the world, have committed 
no sins toward humanity. Our question therefore is pure: In God’s name, what 
have we done to deserve such mistreatment? Rather than pursing Commonwealth 
for Guam, we ask that you support Guam Public law 23-130, which establishes the 
Chamorro Registry, and Public law 23-147, establishing the Commission on 
Decolonization for the implementation and exercise of Chamorro Self- 
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Detemination. 

For these reasons, we rely upon your knowledge, compassion and wisdmn to put an 
end to these injustices, to right the wrong, and to fiee a people. It’s only &ir. Just, 
and the right thing to do. 

Thank you for your kind attention. Si Yuos Ma’ase. 


Debtralynne Quinata 


Attachment: Public Law 23-147 
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^usuc, IS- (47 


TWENTY-THIRD GUAM LEGISLATURE 
1996 (SECOND) Regiilar Session 


Bill No. 765 

As substituted by the author 


Introduced by: 


H. A. Cristobal 


AN ACT TO CREATE THE COMMISSION ON 
DECOLONIZATION FOR THE IMPLEMENTATION 
AND EXERCISE OF CHAMORRO SELF- 
DETERMINATION. 

1 BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM; 

2 Section 1. Statement of Legislative Findings and Purpose. The 

3 Legislature recognizes that all the people of the territory of Guam have 

4 democratically expressed their collective will and has recognized and 

5 approved the inalienable right of the Chamorro people to self-determination. 

6 This includes the right to ultimately decide the future political status of the 

7 territory of Guam as expressed in Section 102 (a) of the draft Commonwealth 

8 Act as approved by the people of Guam in a plebiscite held in September 

9 1988. Consistent with this intent, the people of Guam have petitioned the 

10 United States Congress to also recognize this inalienable right on behalf of 

1 1 the American people. Noting that it has been almost nine (9) years since the 

12 people of Guam have transmitted the draft Commonwealth Act to the federal 

13 government and that Section 102 (a) has been significantly changed to 

14 warrant rejection of this section of the document, the Legislature, in the 

15 interest of the will of the people of Guam, desirous to end colonial 

16 discrimination and address long-standing injustice of a people does, hereby, 
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1 establish the Conunission on Decolonization for the Implementation and 

2 Exercise of Chamorro Self-Detennination. 

3 Section Z Definitions. 

4 (a) Self-Determination, fteedom of a people to determine Ae 

5 way in which Aey shall be governed and whether or not Aey shall be self- 
S governed. 

7 (b) Chamorro people of Goam. All inhabitants of Guam in 

8 1898 and Aeir descendants who have taken no affirmative steps 

9 to preserve or acquire foreign nationality. 

10 Section 3. Legal and Moral Basis. The foEowing dociunents provide 

1 1 and support Ae moral and legal basis for Chamorro Self-Determination: Ae 

12 1898 Treaty of Peace between Ae United States and Spain; Chapter XI of Ae 

13 Uruted Nations Charter; United States yearly reports to Ae United Nations 

14 on Ae Non Self-Governing Territory of Guam; 1950 Organic Act of Guam; 

15 UN Resolution 1541 (XV); UN Resolution 1514 (XV); Sec. 307 (a) of Ae 

16 United States Immigration and NationaEty Act; Part I, Article 1, Paragraph 1 

17 and 3 of Ae International Covenant on avil and Political Rights. 

18 Section 4. Creation and Membership of Commission. There is 

19 established a Commission on Decolonization for Ae Implementation and 

20 Exercise of Chamorro SeU-Determination for Ae people of Guam which 

21 shaE be composed of (10) members mdudtng Ae Chairperson. The Governor 

22 shaE serve as Ae Chairperson of the Commission. Three (3) members of Ae 

23 Commission shaE be appomted by Ae Governor, of which (2) shall be 

24 members of Chamorro rights organizations; three (3) members of the 
23 Legislature, of which one (1) shaE be a member of and be selected by, Ae 
26 Legislature's mmority, one (1) member to be the Chairperson of the 
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1 Committee on Federal and Foreign Affairs, and one (1) to be appointed by the 

2 Speaker, who may appoint self; and one (1) member of the Mayors' Council 

3 shall be appointed by the Mayors' Council; one (1) member to represent the 

4 judiciary to be appointed by the Presiding Judge; and one (1) member to 

5 represent the youth of Guam to be appointed by the Speaker of the Youth 

6 Congress from among the qualified members of the Congress or he may 

7 appoint self. The Commission shall choose a vice-chairperson from among 

8 the members of the Commission. No person shall be eligible to serve as a 

9 member of the Commission unless he or she shall be a citizen of the United 

10 States qualified to vote on Guam. Members (except for the Chairman) shall 

1 1 serve throughout the life of the Commission and shall elect among 

12 themselves a Vice-Chairman who shall serve as Chairman in the absence of 

1 3 the Governor. Vacancies in the membership shall be filled in the same manner 

14 as the original appointment.' 

15 Section 5. Function. The general purpose of the Commission on 

16 Decolonization is to ascertain the desire of the Chamorro people of Guam as 

17 to their future political relationship with the United States. Once the desire 

18 of the Chamorro people of Guam is ascertained, the Commission shall 

19 transmit that desire to the President and Congress of the United States and 

20 the Secretary General of the Urrited Nations. 

21 Sections. Creation of Task Forces. The Commission shall aeate three 

22 (3) Task Forces. Each task force shall be composed of seven (7) members, 

23 appointed by the Commission, who are advocates for the status for which 

24 they are appointed. The three task forces are: (1) Independence Task Force: 

25 (2) Free Association Task Force; and (3) Statehood Task Force. 
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1 Section 7. Function of Task Forces. The ttuM task forces shall draw 

2 upon the resources of the Cominission on Decolonization, and no later than 

3 four (4) months from the date of their appointment, after conducting an 

4 extensive study, including input horn the general public, each task force shall 

5 present a position paper to the Commission on its respective political status 

6 option for Guam. 

7 Section 8. Office and Employees of the Commission. Considering that 

8 the majority of the activities of the Commission on Self-Determination have 

9 been fulfilled, the office and employees of the Commission on Self- 

10 Determination shall also serve as the office and employees of the 

1 1 Commission on Decolonization. 

12 Section 9. Public Information Program. The Conunission, in 

13 conjunction with the Commission's task forces shall conduct an extensive 

14 public education program) throughout the island, based on the position 

1 5 papers submitted by each task force. 

16 Section 10. Plebiscite Date and Voting Ballot. At the next Primary 

17 election, the Guam Election Cominission, or any successors to it, shall 

18 conduct a political status plebiscite at which the following question shall be 

19 asked of the Chamorro people entitled to vote: 

20 "In recognition of your right to self-determination, which of 

21 the following political status options do you favor?" (Mark 

22 ONLY ONE): 

13 1. Independence ( ) 

24 2. Free Association ( ) 

25 3. Statehood ( ) 
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Section 11. Run-off Plebiscite. If one political status does not receive the 
majority votes cast in the above plebiscite, a run-off plebiscite shall be held 
sixty (60) days from the date thereof between the two (2) political status 
options receiving the highest number of votes. 

Section 12. General Powers of the Commission. The Commission on 
Decolonization shall have, and may exercise, the following general powers in 
carrying out the activities of the Commission : 

(a) To acquire, in any lawful manner, any property real and 
personal, mixed, tangible or intangible - to hold, maintain, use 
and operate the same; and to sell, lease or otherwise dispose of 
the same, whenever any of the foregoing transactions are 
deemed necessary or appropriate to the conduct of the 
activities authorized by this Chapter, and on such terms as may 
be prescribed by the Commission. 

(b) To enter and perform such contracts, cooperative agreements or 

other transactions with any person, firm, association, 
corporation or any agency and instrumentality of the 
government of Guam, or the Uruted States or any country, 
state, territory or the United Nations, or any subdivision 
thereof, as may be deemed necessary or appropriate to the 
conduct of the activities authorized on this Chapter, and on 
such terms as may be prescribed by the Commission. 

(c) To execute all ipstruments necessary or appropriate in any of its 

functions. 

(d) To appoint, without regard to the provisions of the Personnel 

and Compensation Laws, such officers, agents, attorneys. 
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consultants and employees as may be necessary for die conduct 
of business of the Commission; to delegate to them such 
powers and to prescribe for them sudi duties as may be deemed 
appropriate by the Commission; to fix and pay such 
compensation to them for dieir services as the Commission 
may determine, without regard to the provisions of the 
Persoimel and Compensation Laws. In the appointment of 
officials and the selection of employees, agents and consultants 
for the Commission, no political test or (qualification shall be 
permitted or given consideration, but all such appointments 
shall be given and made on die basis of merit and knowledge. 
The Commission shall give due consideration to residents of 
Guam in the selection of its officials, attorneys, agents, 
consultants and employees. 

(e) To accept gifts or donations of services, or of property - real, 

personal or mixed, tangible or intangible - in aid of any of the 
activities authorized by this Chapter. 

(f) To adopt rules and regulations governing operations of the 

Commission and to take such other action as may be necessary 
or appropriate to carry out the powers and duties herein 
specified or hereafter granted to or imposed upon it. 

Section 13. Commission on Self-Determination. Nothing in this Act 
shall preclude the activities of the Commission on Self-Determination. 

Section 14. Repository for Commission Documents. The Nieves Flores 
Memorial Library shall be the depository of all public records and materials 
pertaining to political status of the territory of Guam. The Commission on 
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1 Decolonization and its Office shall transfer all of its official public documents 

2 upon completion of its work to such depository. 
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DEBTRALYNNE QUINATA 
Nasion Chamoru 
P.O. Box 1609 
Agana, Guam 96932 

Tel: (617) 734-8018 


Our statement gives a number of reasons we q>pose H.R. 100. The most important, 
is the inherent sovereign^ of the Chamoru pe^e. We also question actions by the 
Department of Interior and ask the Congress of the United States to support our 
rights as a people. 
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October 20, 1997 


Chairman Don Young and Members 
House Resources Committee 
1324 Longworth House Office Building 
U S. House of Representatives 
Washington, D C. 20515-6201 

Dear Chairman Young & Committee Members: 

Please include the attached statement that I have written in support of Guam’s 
Quest for Commonwealth as Testimony during the House Resources Committee's 
hearing to be held on October 29, 1997. 


Thank you. 

yS— 

Frank C. San Nicolas 
P.O. Box 6926 
Tamuning, Guam 96931 
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"FONDON KORASOir 


GOING ON A CENTURY. THE INDIGENOUS PEOPLE OF GUAM. THE CHAMORROS. 
HAVE BEEN UNDER AMERICAN COLONIAL RULE; THEY WERE TAUGHT AMERICAN 
IDEALS AND BEUEFS; THEY LEARNED THE BEAUTY OF AMERICAN PRINCIPLES 
AND DEMOCRATIC FORM OF GOVERNMENT. AND FOR ALMOST A CENTURY. 
THE CHAMORRO HAS BEEN INDOCTRINATED AND LEARNED EVERYTHING— THEN 
SOME. THAT WAS TAUGHT. 

BUT FOR THE NEARLY FULL CENTURY GONE BY. THE CHAMORRO COULD 
NOT. DID NOT AND WOULD NOT FULLY ENJOY THOSE TEACHINGS. BELIEFS AND 
IDEALS, BECAUSE THE CHAMORRO WAS NEVER AaOWED TO FUNDAMENTALLY 
PRACTICE THEM DUE TO UMITATIONS, CONDITIONS AND STIPULATIONS 
IMPOSED ARBITRARILY, FOR EITHER FEDERAL AND/OR MILITARY POLITICAL 
IDIOSYNCRASIES. 

DURING THAT PERIOD. THE CHAMORRO HAD SERVED LOYALLY AND 
SACRIFICED FAITHFULLY IN THE INTERESTS OF BOTH "NATIONAL SECURITY" 
AND "DEMOCRACY, ENDURING SIGNIFICANT AND VITAL PERSONAL PROPERTY 
LOSES WITHOUT QUESTION, WITHOUT "DUE PROCESS", AND FOR ONLY TOKEN 
OR PIECEMEAL COMPENSATION. IN ADDITION AND WITHOUT QUESTION AGAIN. 
THAT OF GMNG THE ULTIMATE SACRIRCE OF HER SONS, CONTINUALLY AND 
CONSISTENTLY. DURING WAR AND PEACE. 

FOR ALMOST A CENTURY, A SYSTEM OF ARROGANT, HYPOCRITICAL AND 
ARBITRARY RULE BY BOTH TRANSIENT MILITARY AND/OR FEDERAL LEADERS 
HAD BEEN UNFAIRLY AND UNJUSTLY IMPOSED ON THE CHAMORRO; SHIFTING 
THAT EVERSO "FAITHFUL" SERVICE— TO RUN A FOOL’S ERRAND (VIETNAM) AND 
SUBVERTING LOYALTY INTO DEFIANCE WITHIN AMERICA HERSELF— 
NOTWITHSTANDING GUAM’S SERVICE AND SACRIFICE WHICH WAS ALMOST 
THREE{3) TIMES THE NATIONAL AVERAGE. A CONSEQUENTIAL AND 
UNPRECEDENTED "AWARENESS" UNVEILED AND REVEALED A SUPPRESSION OF 
THOSE INVALUABLE PRINCIPLES. AS WEU AS THE SWINDUNG OF THE 
CHAMORROS' LANDS, TO A GENERATION OF CHAMORROS OF \WHOM HAD 
BORNE THE GREATEST AND UNEQUALED SACRIFICE DURING VIETNAM AND 
WHOM ARE NOW INTOLERANT FOR THE MEANS BY WHICH THEY WERE 
ACHIEVED. 

THE CHAMORROS HAVE PAID THBR DUES MUTUALLY; RECIPROCAUY 
THEY DESERVE MUTUAL RESPECT AND TREATMENT. THEY ARE PEACEFUL, 
LAW-ABIDING CITIZENS AND TO THAT END, SHALL AGGRESSIVELY ASSERT AND 
AFFIRM MORE THAN EVER THEIR RIGHTS TO BE GOVERNED BY A GOVERNMENT 
OF LAWS MUTUALLY CONDUCIVE TO THE GOVERNED. RATHER THAN BY LAWS 
BY MEN WHO ARE SEPARATED, ISOLATED, UNASSOCIATED AND SEGREGATED 
FROM THEM— DEEMING ONLY AN APPURTENANT RELATIONSHIP. SUBJECT TO 
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SEASONAL POLITICAL CHANGES AND DIFFERENCES, AS MAY OCCUR ... OR TO 
self-determination 

AS AN HEIR APPARFNI TO ONE(1) SUPPRESSED AND SWINDLED 
CHAMORRO, I AM PROFOUNDLY ENDURING NO MORE THAT UNFAIR AND 
UNJUST legacy. I NOW DESIRE, WITH A PASSION AND COMMITMENT, TO 
FULLY ENJOY EITHER ALL THE TNALIENABLE" AND UNADULTERATED RIGHTS 
GUARANTEED TO ALL AMERICANS BY THE UNfTFD STA I fcS CONSTITUTION I 
WAS BORN ONE; TO PUT AN END TO GUAM’S COI ONIALISM TO HAVE A 
RECOGNIZED AND VOTING OFFICIAL{S) REPRESENTATIVF(S) IN THE UNITED 
STATES CONGRESS; AND TO BE ABLE TO CAST MY VOTE WITH MY VOTE 
COUNTED FOR THE PRESIDENT OF THE UNITED STATES. WHILE ON GUAM. 
OTHERWISE I SINCERELY REQUEST AND URGE YOU TO ACKNOWLEDGF. 
RESPECT AND SUPPORT THE CHAMORROS’ QUEST FOR SELF-DETERMINATION 
AND ACT ACCORDINGLY. 

AS AN i:;hamorro-american having served loyally and faithfully 
FOR AMERICA, I FIND IN MY HEART THAT ON OR BEFORE THE YEAR 2000, I AM 
RESOLVED THAT SHOUl T) i Hb CHAMORROS'/GUAM’S NEEDS OR CONCERNS 
ARE NOT REDRESSED AND RFSOLVbD, AS EXPRESSED THOUGH OUR ELECTED 
OFFICIALS. THAT IT SHALL BE JUSI CAUSE AND REASON TO PERHAPS 
RENOUNCE MY UNITED STATES CITIZENSHIP. COME WHAT MAY, AS A 
CHAMORRO, I STILL CHERISH. 1 WILL DEFEND AND I SHALL PROTECT WHAT HAS 
BEEN RICHTTULLY OURS FROM THE START. THIS IS FOR MY ISLAND 
HOMELAND. 


RESPECTFULLY, 



FRANK C. SAN NICOLAS 


■VIETNAM VETERAN FIGHT ING FOR HOMELAND" 


"ONLY AN ACT OF CONGRESS, 

- SUPREME COURT 

- OR GOD, WILL MOVE ME NOW." 


TO MY SON, CHRIS 
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STATEMENT OF 

SENATOR ELIZABETH BARRETT-ANDERSON 
CHAIRPERSON 

COMMITTEE ON JUDICIARY, PUBLIC SAFETY AND CONSUMER 
PROTECTION 

24TH GUAM LEGISLATURE 

COMMITTEE ON RESOURCES 
UNITED STATES HOUSE OF REPRESENTATIVES 

October 29, 1997 


MR. CHAIRMAN: 

I am Senator Elizabeth Barrett-Anderson, Chairperson of the 
Committee on Judiciary, Public Safety & Consumer Protection of the 24th 
Guam Legislature. This is my second appearance before the House Committee 
on Resources to testify on a "Guam Elected Attorney General". I appear before 
you today to urge your positive consideration of Resolution #186 adopted by 
the 24th Guam Le^lature expressing opposition to the form contained imder 
HR 2370 providing for an elected Attorney General of Guam. 

Since my last testimony on July 22, 19%, the sentiment and desire of 
the people of Guam to elect their Attorney General has become stronger than 
ever. Delegate Underwood conducted an informal newspaper poll soliciting 
input from the general public on the issue of an elected attorney general. CX 
the total 3,972 responding, 2,744 (69%) favored an elected position. The poll 
also asked whether or not the position should be mandated by Congress, or 
left to the Guam Legislature to create. A slight majority of citizens favored 
local legislation (1467 to 1277). 

Whether or not an elected attorney general should be established by 
Congressional mandate or left to the local legislature is a legal question. As 
such I strongly suggest that Congress not rely on the poll results for guidance, 
and that the Committee adopt a format that in its judgment will protect the 
amendment from legal challenges inherent in the establishment of such a 
powerful executive branch position. 

The 24th Guam Legislahue by Resolution #186 strongly advises that 
Congress etutct an amendment that clearly, and unequivocally establishes the 
attorney general as a co-equal executive branch position. This is similar to 
most state constitutions. Any amendment short of a numdate could trigger a 
challenge by an incumbent Governor to determine the extent to which 
Congress intended the Governor's organic powers to be diminished by an 
elecW attorney general. 
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Any amendment establishing the elected attorney general should 
contain sufficient constitutional protections to guard against uncertainty in 
reviewing Congressional intent. HR 2370 fail to provide the protections 
necessary as it does not amend the executive branch of the government of 
Guam to include the elected attorney general as a co-equal executive position. 
Resolution #186 does. 

The good example of understanding the "constitutional" nature of the 
Organic Act, and the problems inherent in not amending it properly, is in the 
authority granted Guam to create its appellate court. The establishment of the 
appellate court "...in the discretion..." of the local Legislature did not provide 
our appellate court the type of constitutional protection guaranteed under the 
doctrine of separation of powers. 

In his 1st State of the Judiciary speech. Chief Justice Peter Siguenza 
acknowledged that while the adoption of a local constitution "...has real 
merit, and may in the long run provide exactly the solution, there is not 
enough time." The Justice's reference to a lack of time was his concern that 
the Guam Legislature could at anytime alter the jurisdiction of the Supreme 
Court of Guam. Thus, HR 2370 is proposed to correct this flaw. I support only 
those portions of HR 2370 which estAlish the Supreme Court of Guam as the 
highest court in our judiciary. 

It burdens me to suggest that the Organic Act is Guam's constitution. 
Yet when we recognize that the entire structure of our local government is 
framed and shaped by the Organic Act of Guam we cannot escape the 
recognition that the Act is in the nature of a "constitutional" document, and 
therefore, amendments should be adopted as if we were amending Guam's 
constitution. 

Mr. Chairman, I want to thank you for your statements of September 
23, 1997 on the House floor, and as contained in House Report on HR 1460 
wherein you acknowledged Resolution #85 of the 24th Guam Legislature 
requesting Congress to confirm that the adoption of a local constitution 
would not prejudice Guam's efforts towards self-determination. If I may 
quote from that Report you stated, "The adoption of a local constitution is a 
significant part of the evolution of self-government, but it does not preclude 
the right of further self-determination in the advance toward a final political 
status." (House Report 105-253, September 18, 1997) The simple point is that 
no matter what status we maintain, or eventually attain, a constitution is 
critical in the establishment of local government. 
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I favor adoption of a local constitution for Guam not as a substitute for 
political status, but in aid of political status. Our Delegate strongly opposes a 
pre-status constitution, as do others who confuse its adoption as an 
alternative to our efforts towards Commonwealth. Mr. Chair, your 
statements last month recogiuzing the importance of a Guam constitution, 
combined with your efforts today in hearing testimony on HR 100, the 
"Guam Commonwealth Act" is evidence that otte need not be exclusive of 
the other. What a constitution can do for Guam is to reduce the need to 
constantly amend the Organic Act of Guam everytime something doesn't 
work right at home. 

As long as we continue to ignore the importance of adopting a local 
constitution ftien these types of hearing are absolutely necessary in order to 
make structural changes to our governmental system. Therefore, Mr. Chair, 
on behalf of the 24th Guam Legislature I urge your positive consideration of 
the following resolutions to amend the Organic Act of Guam: Resolution #37 
previously traitsmitted relative to voting and quorum requirements of the 
Guam Le^lature; Resolution #85 transmitted separately relative to Guam's 
constitution; and Resolution #186 incorporated herewith into my testimony 
and officially transmitted today relative to requesting the 105th Congress to 
mandate the establishment of an elected attorney general of Guam 

I thaidc the Committee for its attention to my testimony, and look 
forward to continued cooperation on this issue of a local constitution. 


OR . 17 
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Retolution No. IM (LS> 


E. Birrett'Andcnon 
A. C. Blaz 
I M S. Brtivffi 


Fvlix P. Camacho 

E. J. Cniz 
Mark Forb** 

L. F. Kasperbaucr 
A. C. Lamorcna, V 
C. A. Leon Guerrero 
J. C. Salaa 
T. C. Ada 

F. B. Aguon, Jr. 


Franciaco P. Camacho 
M. C. Chariauros 
W. B.S.M. Flores 
L. Leon Guerrero 
V. C. Pangclitun 
A. LG. Santos 
F. E Santos 
A. R. Unpingeo 
J. Won Pat'Boria 



Relative to requesting the 105* Gmgress to amend certain Sections of the Organic Act of 
Guam, Title 4$ United Stales Code, to mandate the establishment and independent election of 
the position of Attorney General. 

BE IT RESOLVED BY THE TWENTY-FOURTH GUAM LEGISLATURE: 


WHEREAS, the Twenty-Third Guam Legislature previoudy adc^sted and transmitted to Congressman Robert 
Underwood Resolution No. 433 (LS), dated Jurte B, 1996, calling for certain amendments to the Orgaiuc Act of Guam to 
provide for an elected Attorney Geiteral of Guam, independent from tfte geiteral supervision of the Governor; and 

WHEREAS, Congresanan Urulerwood has introduced a bill in ttw House of R^resentatives which, if enacted, would 
permit the Guam Legisbture to provide by law for an elected Attorney General, but aim would permit the continuatKe of an 
Attorrtey General appemted by ^ Goventor of Guam; and 

WHEREAS, during the past two (2) years the growing need for an independent Attorney General has become 
itKteasingly evident by the instability aitd tack of profcsskmal contmuity in that office, particuiariy in the Prosecution 
Division, where some t%venty-two (22) prosecutors have resigned in that two (2) year period, culminating on August 6, 1997, 
in the resignations of both the Attorney General and Chief Prosecutor; and 

WHEREAS, the citizens of Guam have overwhdmingly expressed thdr strof^ desire to actively participate in the 
process of selecting the Attorney General and that can be achieved only by making the office of die Attorney General an 
«lective office whose occupant answers not to the Governor, but directly to the people; and 

WHEREAS, the Guam Legislature furdtei finds dut the only sure way to achieve those vitol objectives, while 
restoring public ccmfidence in the competence and integrity of the office, is by an amendment to the Organic Act mandating 
an independently elected Attorney Gerieral of Guam; now tfierefore, be it 

RESOL\^D, by the Twenty-Fourth Guam Legislature, that the 105th Congress amend the Organic Act of Guam to 
provide for the creation of the position of Attorney General and to provide that the position be selected by election by a vote 
of the people of Guam. To that end, the following amendments to the Organic Act of Guam are hereby requested; 

Section 1. Section 6 of the Organic Act of Guam (48 U.S.C. 1422) is amended to read: 

"$1422. Governor; Lieutenant Governor; Attorney General: Powers, duties. The executive power of Gusni shall be vested m a 
governor, lieutenant govemor end an attorney general. The Cooemor of Guam, t ocher with the Lieutenant Governor, shall be eleeted by 
a m;ority of the ootes cast by the people who ere qualified to vote for the member s of the Legislature of Guam. The Gtnemar and 
LieutenenI Governor jointly shall be chosen by the casting by eadt voter of a single vote aj^icable to both offices, if no candidate reeeioes a 
mofority of the votes cast in any dection, on the fourteenth day thereafter a runoff election shall be held between the candidates for 
Governor and Lieutenant Governor shall be held on No v ember 3, 1970. Thereffier, beginning ivith the year 1974, the Governor and 
LieutenenI Governor shall hold office for a term of four years and until their successors are elected and quailed. 

No person who has been dected Govemor for ttoofuU successive terms shall again be digibk to hold that office imtil one full temi 
has intervened. 

The term of the dected Governor and Lieutenant Govemor shall commence on the first Monday in fanuary flowing the date 

dection. 

No person shall be digMe for dection to the office of Cooemor. Lieutenant Cooemor or Attorney General unless he is an digiVe 
voter and has been for five consecutax years immediacy pfvcetftng the dection a citixen of die United States end a bona fide resident of 
Guam and will be at the time cf taking office, at least thirty years ^ age. has not been convicted ofaftkmy or of a crime involving moral 

tuTpitude.and in the caseef the office^ the Attorney Cenend. has been admitted to Uiepraetkeof law m Guam and isan attorney in ^ 

standing at the time of his eleetien. 

The Govemor shall have general supervision and control of all the de p a rtm e n ts, buratus. agencies, and other instrumentalities of 
the exeeutioe branch of the government of Guam, with the exception of du office of dee Attorney General which shall be independent /ram 
the general superviaeon of du Governor. He may grant pardons and reprieves and remit fines and forfeitures fin offenses against heal 
laws. He may oew any legislation as provided in this chapter. He shall appoint, and may remove, all officers and employees of the 
exteutive braneh of the gover nm ent of Guam, except at ot h er wis e provided in this or any odier Act of Qmgress. or under the laws of 
Guam, and shaf/ commission aU igl^errs be may Be autborized to appoint. He shall be r esp ons d de for diefiutll^ execution of the jaws of 
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Guam end the laws of the United States applicable in Guam. Whenever it becomes necessary, m aae of disaster, mvaston. insurrection, or 
rebellion, or imminent danger thereof, or to prevent or suppress laadess vudence. he may summon the posse eomitatus or cell out the 
militia or reifuest the assistance of the senior military ornaoal commander of the Armed Forces of the United States m Guam, which may 
be given at the discretion of such commander if not disruptive (f. or inconsistent with, his federal responsibilities. He may. in case of 
rebellion or invasion, or imminent danger thereof, when the public safety retfuirts it. proclaim the island, insc^r as it i5 under the 
lunsdiction of the government of Guam, to be under martial law. The members of the Legislature shall meet forthwith on thar oum 
initiative and may, by two-thirds vote, revoke such proclamation. 

The Governor shall prepare, publish, and submit to the Congress and the Secretary of the Interior a com p r e h e nsive annual 
financial report m conformance tvith the standards of the Natumel Council on Governmental Accounting withm one hundred and twenty 
days after the close of the fiscal year. The c omp r d iensive annual financial report shall include statistical data as set fi/rth in the standards 
of the National Council on Governmental Accounting relating to the physical, economic, social and political ehancteristics of the 
government, and any other infmnation requiral by Congress. The Governor shall transmit the co mpr ehensive annual financial report to 
the Inspector General of the Department the Interior who shall audit it and report his findings to Congress The Governor shall also 
make such other reports at such other times as may be required by the Congress or under applicable Federal law. He shall also submit to the 
Congress, the Secretary (f the Interior, and the cognizant Federal auditors a written statement of actions taken or contemplated on Federal 
audit recommendations within sixty days after the issuance date of the audit report. He shall have the power to issue executive orders and 
regulations not in confiict with any applicable law. He may recommend bills to the Legislature and give expression to his views on any 
matter before that body. 

There is hereby established the office of Lieutenant Governor of Guam. The Lieutenant Governor shall have such executive powers 
and perform such duties as may be assig^ to him by the Cooemor or prescribed by this chapter under the laws Guam. 

There is hereby established the office of the Attorney General to be administered by the Attorney General of Guam who shall be 
elected in accordance with this Section. The Attorney General shall be the chief legal offi^ of the government of Guam, shall be vested 
with common law powers and such additional powers and duties as may be prescribed under the laws of Guam, not inconsistent with this 
chapter. The Attorney General shall prosecute all criminal violations of Guam law, provide legal advice to the government, and represent 
the government in all dvU cases in vdtidt the government cf Guam may be interested. The Attorney General may not. while in office, 
engage in the private practice of law or acttvdy engage m partisan politics or. within one year cf ceasing to hold office, run for other 
elective office. The sal^ of the Attorney General shall be estaHished by the laws cf Guam . ' 

Section Z Section 7 of the Organic Act of Guam (48 U.S.C.l422a(b)) is amended to read: 

"(b) Any Governor, Lieutenant Gmerrun. Attorney General or member the Legislature (f Guam may be removed from office by 
a referendum election in tvhidi at least two-thirds tf the number of persons voting for such official m the last preceding general election at 
which such official was elected vote in favor (f a recall and m which those so voting constitute a nufority of all those participating in the 
rfferendum election. The refererutum election shall be initiated by the Legislature of Guam following (a) a two-thirds vote of the members 
cf the Legislature in favor of a rfferendum, or (b) a petition for a referendum to the Legislature by registered voters eifual in number to at 
least 50 per centum of the whole number tf votes cast at the last general Section at whidi sucfc tffidal was elected preceding the filing (f 
the petition." 

Section 3. Section 8 of the Organic Act of Guam (48 U^C.1422b) is amended by adding at the end the following new 
Subsection: 

“(g> Vaeomey in the Office of Attorney General. In ease of a permanent vacancy in the office that occurs within two (2) years 
after the incumbent's assumption cf <^ce, the Governor of Guam ^1 call a special election to fill the remainder of the term of the 
Attorney General. In all other ams cf absence or disability cf the Attorney General, the vacancy s/wU be filled as provided by the laws cf 
Guam." 

Section 4. Section 29 of the Organic Act of Guam (48 U.S.C. 1421g(c)) is amended to read: 

"(c) Office of Public Auditor. The gaoemmeni if Guam may by law establish an Office f PuHic Auditor. The Public Auditor 
may be selected and r emoved as provided by the laws fCuam": and be it further 

RESOLVED, dtat the Speaker certifies to. and die Legislative Secretary attests, die adoption hereof and that cities be 
thereafter transmitted to Congressman Don Young, Chairman, House Committee on Resources; to Robert Underwood, 
E)elegate to Congress; to Ccmgressman Ne%vt Gingrich, Speaker of the House of Representatives; to Senatm' Trent Lott, Seriate 
Majority Leader; to Senator Frank Murkowski, Chairperson, Senate Energy arid Natural Resources Committee; to 
Congressman Elton Galkgly, Chairman, House Subcommittee on Native American and Insular Affairs; and to the Hcmorable 
Carl T.C. Cudeirez, Governor of Guam. 

DULY AND REGULARLY ADOPTED ON THE 8” DAY OF OCTOBER. 1997. 
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RcMlution No. 85 <LS) 

A» iw endod on the floor. 

Introduced by; 

E. hoRctt'Andcfoon 
T. C. Ad* 

F. B.A«uQtLlr. 

A. C. BUi A. C. Lomemu. V 

|. M.S. Brown C. A. L«on G««mi 

Felix P. Camacho L Leon Guemre 
Franciaco P. Camacho V. C Pangeiinan 
M. C Chaifauro* J. C. Salas 
E. J. Cnu A. LG. Santo* 

W. B.S.M. Flotc* F. E Santo* 

Merit Foibos A. R. Unpii^co 

L F. Kaaperbauer J. Wen Pat-Boria 


Relative to requesting the 105* Congress to amend Public Law Number 94*584 by adding 
a new Section 4, to confirm that the adoption of a Constitation establishing local 
government shall not preclude or prejudice the hutticr exercise in the future by the 
people of Gtum of the ri^t of self*determination regarding the ultimate political status 
of Guam. 

BE IT RESOLVED BY THE LEGISLATURE OF THE TERRITORY OF GUAM: 



WHEREAS, in 1976 die United States Congress enabled the people of Guam, piusuant to Public Law Nxunber 94>5&4, 
to organize a government under a constitutian <rf our own adoption, which upon approval by Congress and the people of 
Guam, would provide for local government over the tntental aftdrs of our Island; aivi 

WHEREAS, vidten the current gover nm ent of Guam structure for tcrritonal government was established under the 
1950 Organic Act it was welcomed by the people of Guam as pr ogre ss toward greater local government but it was instituted 
without the consent of the people of Gum through a democratic act of srif-determiruilion or participation in the Federal 
lawmaking process on toe basis of equal citizenship or equal r e pr es entation; and 

WHEREAS, toe 1977 Constitution of Guam, drafted pursuant to Federal and local statutes, was approved by 
Congress but was not approved by toe people of Guam in the 1979 referettdum; and 

WHEREAS, toe process of estabUtoment of tntemal local govcmiiwnt under a local constitution was suspended after 
liidiage was created between toe draft constitution and the political status process; and 

WHEREAS, in light of r epr esen tation and ^wculations incansistent with the foregoing from 1979 to the present, it is 
essential for Congress to confirm its original and continued intention aitd expectation that autoorization and approval of local 
constitutional government in Gumn would itot preclude or be prejudicial to the cxerdse of toe right to self-determination, as 
part of the process through which ultimate poUtical natusof the terhtwy of Guam is to be' determined; now toereftwe. be it 

RESOLVED, by the Guam Legislature, on behalf of toe pe^le of Guam request the One Hundred artd Fifth Congress 
of the United States to amend Pttolic Law Number 94-SM, Oct 21, 1976, 90 Stat 2899, as amended by Public Law Nuntoer 96- 
597, Title V, Sec. 501, Dec. 24, 1980, 94 Stat 3479, by adding a new Section 6 to read as follows: 

‘Sccticm 6. Establishment of local constitutmal local government pursuant to this Act shall rwit preclude or 
prejudice the further exercise in toe future by toe people of Guam or the Virgin Islands of the ri^t of self- 
determination regarding the ultimate political status of either territory.' 
and be it further 

RESOLVED, toat toe Speaker certifies to, and the Legislative Secretary attests, the adoption hereof and toat copies 
thereafter be transmitted to: the President of toe United States of America; to the President Pro Tempore, United States Senate; 
to the Majority Leader, United States Senate; to toe Minority Leader, United States Senate; to toe Chairman of the Committee 
of Energy and Natural Resources, United States Seruite; to ttte Speaker, U.S. House of Representatives; to the M^ority Leader, 
U.S. House of Representatives; to toe Minority Leader, U.S. Hentse of Repre se ntatiws; to the Chairman of the Committee on 
Resources, U.S. House of Representatives; to the Resident Conunissioner of Puerto Rico, U.S. House (rf Representetives; to the 
Virgin Islands Delegate to Washingtim, U5. House of Representatives; to the Guam Delegate to Washinjpon, U.S. House of 
Representatives; to the President of toe Mayor’s Council* aixl to the Honorable Carl T.C. Gutierrez, Governor of Guam. 


DULY AND REGULARLY ADOPTED ON THE 15^ DAY OF SEPTEMBER, 1997. 
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1 BE IT RESOLVED BY THE LEGISLATURE OF THE TERRITORY OF 

2 GUAM; 

3 WHEREAS, the Organic Act of Guam provides for the establishment of 

4 a unicameral legislature, composed of not more than twenty-one (21) 

5 members [ 48 USCA §1423(a) and 1423(b) ]; and 
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1 WHEREAS, the Organic Act provides that the Legislative quorum 

2 "shall consist of eleven of its members. No bill shall become a law unless it 

3 shall have been passed at a meeting, at which a quorum was present, by the 

4 affirmative vote of a majority of the members present and voting..." [ 48 

5 USCA §1423b ], and further explicitly repeals any law of the local legislature 

6 that is inconsistent with the Act itself; and 

7 WHEREAS, Title 2 Guam Code Annotated §2104 states that, "No bill 

8 shall be passed by the Legislature with less than eleven (11) affirmative 

9 votes," [ enacted July 24, 1968, P.L. 9-218 ], which is clearly inconsistent with 

10 provisions of the Organic Act requiring only a simple majority of an eleven 

11 (11) member quorum; and 

12 WHEREAS, at the General Election held on November 4, 1996, the 

13 people of Guam voted by a majority percentage namely 25,125, to reduce the 

14 size of membership of the Guam Legislature from twenty-one (21) members 

15 to fifteen (15) members, effective the inauguration of the 25th Guam 

16 Legislature in January of 1999 (P.L. 23-99); and 

17 WHEREAS, Congress should grant to the people of Guam through and 

18 by its elected representatives the power to establish an appropriate quorum 

19 for the Guam Legislature in tandem with the desire of the people of Guam to 

20 reform their local legislature; and 

21 WHEREAS, Congress should grant to the people of Guam, through 

22 their elected representative, the determination of the required number of 

23 votes necessary to pass laws in the Territory of Guam; now therefore, be it 

24 RESOLVED, that the Twenty-Fourth Guam Legislature, on behalf of the 

25 people of Guam, requests the 105th Uiuted States Congress to amend Title 48 
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USCA Section 1423b, the Organic Act of Guam, as follows: "Section 1423b. 
Selection and Qualification of members; Officers; Rules; Quorum. The 
Legislature shall be the judge of the selection and qualification of its members. It shall 
choose from its members its own officers, determine its rules and procedures, not 


inconsistent with this chapter, and keep a journal. 



The quorum of the Legislature of Guam shall be determined bu the laws of Guam. No 
bill shall become a law unless it shall have been vassed at a meeting, at which a 
quorum was mresent. bu the required number of affirrruitive votes of the members 
present and voting as vrovided bu the laws of Guam. and be it further 

RESOLVED, that the Speaker certfies to, and the Legislative Secretary 
attests the adoption hereof and that copies thereafter be transmitted to the 
President of the United States of America; the Majority Leader of the United 
States Senate; the Chairman of the Resources Committee of the House of 
Representatives; the Guam Delegate to Washington; the President of the 
Mayor's Coimcil of Guam; and to the Honorable Carl T.C. Gutierrez, 
Governor of Guam. 

DULY AND REGULARLY ADOPTED THIS 3RD DAY OF MAY, 1997. 




JOANNE M.S. BROt^ 
Senator and Legislative Secretary 
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NATIONAL SfCUBITY COMMITTEE 

SUKOMMITTEH 
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SESOURCES COP>*MITTEE 



CongreKft of ttje finite)) States 
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May 30. 1997 


Honorable Elizabeth Barrett-Anderson 
24th Guam Legislature 
173 Aspinali Avenue, Suite 108A 
Agana, Guam 96910 

Dear Senator Barrett-Anderson: 
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120 Fa'^a Ouenas Amuui 
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Thank you for your recent letter expressing your concerns about Guam’s quest 
for political status vis-a-vis Puerto Rico's. As you will recall from the Puerto Rico status 
hearings, they are on a defined track toward independence, continued commonwealth 
or statehood. For Guam, our option for the Immediate future has been decided, our 
quest for commonwealth status is the path which the people of Guam have chosen. 

The Guam Commonwealth Act, which the people of Guam entrusted to us, 
creates an improved relationship with the federal government based on mutual respect 
and mutual benefit. It is an interim status which moves us towards greater self 
government. Despite the 15 years since ttie initial plebiscite was held, it Is still the 
document that represents the will of the people. 

I believe that the adoption of a constitution before we achieve commonwealth 
would jeopardize our quest for self-determination. Therefore. I continue to oppose tiiis 
proposal. Since we embarked on our journey for Guam commonwealth about 10 years 
ago, there has been much frustration, but this is not cause to abandon our quest 

As you know, it is not necessary to pass another law to establish a Guam 
Constitutional Convention. Current law authorizes us to call for a convention anytime. 
The issue here is not vt^ether Guam should have a constitution in lieu of the Organic 
Act The real issue is whether Guam’s political status should be addressed before a 
constitution is adopted. In 1979, the people of Guam rejected the proposed Guam 
constitution. They clearly wanted Guam's decolonization and Guam’s political status to 
be addressed adequately before we begin drafting a ccmstitutxKi. I believe that any 
constitutional process without a change in the federal territorial relationship simply 
creates an illusion of "self-governmenf and leaves many important issues unresolved. 
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The upcoming congressional hearing on the Guam Commonwealth Act will 
address Guam's concerns about immigration, commerce, foreign affairs, land issues, and 
the application of federal laws. Through the work of this office, the Guam Commission 
on Self Determination and the Administration, we have reached agreement on some of 
these difficult issues. I trust that the hearing will focus on a proposed federal-territorial 
relationship as defined by the parameters of the discussions over the past decade. I 
believe that the hearing process in Congress will clarify the federal response to our 
proposal. Submitting an alternative proposal at this time will only service to doud the 
issues and allow the federal government to claim that increased autonomy has been 
granted. 

I appreciate your contacting me about these matters and hope that you will lend 
your support behind the quest for commonwealth status which is just and fair for the 
people of Guam. 


Sincerely, 

ROBERT A. UNDERWOOD 
Member of Congress 


cc: Senators, 24th Guam Legislature 
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STATEMENT FOR THE RECORD 

GUAM COMMISSION ON SELF-DETERMINATION 

HOUSE RESOURCES COMMITTEE 
(105“ CONGRESS) 

HEARING ON ILR. 100 

THE DRAFT GUAM COMMONWEALTH ACT 


October 29, 1997 


The following is submitted on behalf of the Guam Commission on Self-Determination. The 
Commission on Self-Determination (“Commission” or “CSD”) is a multi-branch, bi-partisan 
governmental body created by Guam law to represent the people of Guam on the question of their 
political relationship with the United States. Since 1984 the Commission has been the primary 
conduit of communications between Guam and the U.S. Congress and the U.S. Executive Branch 
with respect to the development of and discussion of a Commonwealth status for Guam. 

PARTI. 


Commonwealth Status: Conceptual and Legal Framework 

Commonwealth was a status chosen by Guam voters in 1982 with draft language endorsed 
by Guam voters in 1987. The measure approved by Guam voters in 1987 is now H.R. 100 which 
is being heard by the Cormnittee today. 

Guam’s approach to political rights ai>d political status was qxirred in the 1970s and 1980s 
by incomplete reactions by ^ U.S. to Guam’s repeated requests changes to the relationship and by 
developments in the former Trust Territory of the Pacific Islands. Specifically, in the 1970s, Guam’s 
rejection of a U.S. approved “constitutional” approach to self-government together with U.S. 
inaction on specific Guam-requested changes (such as limits on inunigration and the loosening of 
economic constraints) led to tte examination of political status. 

Two messages consistently came through finm Guam residents. First, they wanted a 
relationship with the United States tiiat recognized Guam os its own political entity and not a mere 
appeixiage to the United States. Secondly, the retention of U.S. dtize^p was viewed as important 
The voters of Guam’s 1982 selection of “Commonwealth” (in a tutMtlF with Statehood) affirmed 
tiiese two messages. 

In 1983, re p r ese ntatives of Guam, following discussions with Congressman Manuel Lujan 
(R-NM) and Cong^ional delegate Won Pat (D-GU) met with Congtessiooal members and staff 
in Albuquerque, New Mexico to discuss a “Congressional approach” to Guam’s status desires. 
Eariier efforts by Guam rep re s e nta tives to engage the U.S. Executive Branch — which had 
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repeatedly refused to discuss status questions with Guam — had also pointed to the leadership role 
of the Congress particularly in view of the Constitutional powers reserved to the Congress over 
territories. 

Notwithstanding some infoimal consultations with Congressional Committee leadership in 
1984 and 198S, and Congressional recommendations concerrting the language of a Commonwealth 
Act, the evolution of issues in Guam dictated that the Commonwealth Bill language be first a 
product of Guam’s desires. Only after Guam’s aspirations were formalized would the process of 
woricing with the federal government on the form of a firral bill commence. 

After eight years of discussions with the U.S. Executive Branch began at the direction of 
Congress in 1989, the Guam Cormnission on Self-Determination and the Guam Commonwealth Act 
are now before the Congress again. It is the Commission’s desire to conclude discussions with the 
U.S. Congress on the form a bill which reflects the mutual interests of the people of Guam and the 
government of the Urrited States. 

Promoting CTuam’s Internal Self-Gove mance Under U.S. Sovereignty 

From the beginning, we realized that the term “Commonwealth” was one of a most indefinite 
meaning. In the initial education process of 1 98 1 , Commonwealth was defined as a quasi-sovereign 
status owing allegiance to the United States which would be negotiated with the United States. The 
citizens of the Commonwealth would be U.S. citizens. 

As vre observed the early U.S. reaction to the Commonwealth of the Northern Marian Islands 
(CNMI), we determined that Guam’s Commonwealth status should be status whereby Guam would 
become a recognized political entity that could not be changed at the will of the United States. The 
Commonwealth Act drafted by the Commission in 1985 and subsequently adopted by the people of 
Guam in 1987 is intended to create Guam as a separate political body which will be so recognized 
by the U.S. Courts. Commonwealth as defined by the people of Guam is not intended to be an entity 
which “matches to the beat of the fixteral drummer,” or a an entity which is a mere appurtenance to 
the United States. 

While many of the details of H.R. 100 will come under close review by the Committee and 
the Congress and in that process be subject to change, Guam is seeking several fimdamental 
elements that underscore the Commonwealth. One of these fundamental elements is the recognition 
of Guam as a separate, self-governing political jurisdiction under the United States. The provision 
of the Guam Commonwealth Act establishing that the Guam-U.S. relationship be defined by the 
terms of the Act (§103, Mutual Consent) is intended to give the political jurisdiction 
“Commonwealth of Guam” a value and substance unto itself. 

The provision for Mutual Consent in the Commonwealth Act provides that the terms of the 
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act itself, in its various articles and sections, may not be altered except by the consent of both the 
U.S. Government and the Government of the Commonwealth of Guam. In a nutshell, the provision 
for mutual consem makes the Commonwealth Act a binding agreement which defines the terms of 
the Guam-US. relationship. 

Giving a definitive structure to a political relationship between Guam and the United States 
is seen as critical to Guam’s stability and to the promise of self-government of U.S. citizens in 
Guam. While citizois in States (and the political jurisdiction of a State) have a clearly understood 
relationship to the federal through the Constitution, territories have only the promise of 
Congressiorud authority “to dispose of and make all needful rules and regulations.” 

Since it does not appear that Statehood (or full integration of Guam and its U.S. citizeruy), 
is a realistic tqjtion in tire foreseeable future, providing Guam with a measure of structured internal 
self-governance under U.S. sovereignty is necessary. Mutual recogrution of the relationship between 
Guam and the United States under U.S. sovereignty would extend tiie promise of the American 
ideals of self-govenunent to the people of Guam while providing for a stable base of 
military/strategic operations in tiie Western Pacific. 

The essential reaction by the Executive Branch bureaucracy and some in Congress is that 
uhat Guam is proposing is unconstitutional if it does not acknowledge the “ploiaty” authority of the 
Congress over Gum. We ate convinced, however that the U.S. Constitutiot), a docmnent of fieedom 
to most Americans, need to be interpreted to impose permanent “subject” status on Guam's people 
and government 

The first power over territories given to the Congress under the Territories Clause of the 
Constitution is to “dispose” of them. Congress has totally disposed of the Philippine Islands, a 
number of mail “Guano Islands” claimed in the mid-1 800s as well as various portions of territory 
on our border with Mexico caused by changes in the Rio Grande River. Early in the history of the 
United States, the U.S. Supreme Court held that to “dispose of territory did not mean an all-or- 
nothing approach. For example, the U.S. government need not sell lands containing minerals, but 
could lease them or provide other conditions for their exploitation. Thus the Congress’ power of 
disposal includes the greater power to dispose (i.e. complete disposal) as well as the lesser power 
(partial disposal). 


The Constitution does not diffisrentiate between Congress’ treatment of “property” and 
“territory” under the Territories Clause. We believe that Congress could, as we have proposed, 
dispose of certain (but not all), rights of government to the people of GuartL Thus, when the 
Commonwealth of Guam enacts its own Constitution, it would be a true act of the People of Guam 
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creating their own internal self-government by their own consent.' Earlier U.S. authorized 
constitutional processes were overwhelmingly rejected (1979) by the Guam electorate because they 
failed to take into consideration structural changes in the relationship which Guam desired and found 
necessary. Moreover such a federal authorization for a constitution would have created an anomaly 
in American political development; the implementation of a constitution in a territory without a 
change in the relationship between the territorial entity and the federal goverrunent. 

The rejected U.S.-autborized constitutional process led directly to the Guam mandated 
political status process. Many of the issues which Guam had requested be addressed prior to a 
constitutional process (e.g. economic reform matters, irtunigration limits, the nature of governance) 
have been incorporated into the Guam Corrunonwealtb Act. While we are at a loss to explain how 
a constitutional process in Guam which is not accompanied by a structural change in the political 
relationship can result in meaninglul self-government, we urge the adoption of a status for Guam 
vriiich gives self-government meaning. The Gttam Corrunonwealth Act, through the creation of a 
mutually binding relationship gives substance to self-governing institutions in a jurisdiction which 
would remain clearly under U.S. sovereignty. 

By disposing of the rights of self-government to Gurun as described in the Commonwealth 
Act, Congress woiLd be treating Guam as a distinct political entity. Great Britain with its 
Corrunonwealth members have rtranaged to create a numba of different relationships to suit all sizes 
of its former colonies. We do not believe that the U.S. Constitution limits the United States of 
America from similar creativity. 

Historically, and in the absence of express Cottgressional grants of authority, the courts have 
been the most restrictive of Guam’s ability to exercise self-government. The courts have said that 
Guam carrrtot, absent specific Cottgressional authorizatiorr, rqrpeal criminal cases to a federal coirrt 
(triiere otherwise it would be corrstitutiottally permissible for States). Guam was told it could not 
create a Supreme Coiut trttder the earlier ptovisiotts of the Organic Act (U.S. Sup.Ct.. People v. 
nhsenl . and in other cases we are told that we are members of no political entity except the United 
States - in vritose government’s creation we ate prohibited fiom participating. Thus, the extension 
of the grant of governmental authority to the people of Guam must be made exceptionally clear. We 
believe that if the process of partial ^sposal vdrich we propose is not spelled out clearly enough in 
the citrrent language ofH.R. 100, then we work with you to accortrplish this ptrrpose. 

Formal papers o utlining the issue of mutrral consent and discussion of attendant legal 
questions is attached for your consideration (Attachments A-E). 


' This approach contrasts shaiply with the existing Congressional authorization for a Guam Constitution 
(U.S. P.L. 94-984) which states that the Guam Constitution be adopted only ‘Vhhin the existing temtorial-Federal 
relatranship.” 
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Devolution of Authority to Guam 

The Guam Commonwealth Act incorporates several elements which would devolve specific 
and general areas of authority to Guam. These areas of authority which Guam seeks greater 
Jurisdiction over are directly related to the efficiencies of governance being enhanced through local, 
rather then federal decision-making. The efficacy of devolving authority to Guam is both (1) 
practical in relation to Guam’s unique needs with respect to self-goverrunent (and the corollary 
expectation that Guam will be more responsive to its local needs while Washington decisions ate 
fimdamentally discormected with respect to local needs), and (2) necessary to establish a basis for 
the relatiottship between Guam and the U.S. government that recognizes Giuun needs. 

In the first instance, establishing a mechanism that gives the people of Guam meaningful 
participation in how future federal law's apply is an important aspect in the rational application of 
U.S. laws to Guam. Some reflection of the interests of the people of Guam as well as their 
expression of participation in how laws ^ly to them is a simple precept of democratic governance. 
It is noted, however, that addressirrg the rrature of the continued applic^ility of U.S. legal standards 
to Guam in a new political relationship raises sensitive issues for both Guam and the United States. 

In the second irrstance, where changes in existing U.S. legal standards ate necessary to fiame 
the continuing Guam-U.S. relatiottship, it is instructive to note tto there is not one federal law that 
now applies to Guam that has been qrptoved by or consented to by the people of Guam. Therefore, 
it should not be surprising that, in the process of establishing self-government for Guam, it is the 
view of the people of Guam that many of these federal standards need to be changed. 

A. Meaningful Participation by Guam in the Application of Future Federal Laws 

The U.S. Constitution provides a contract between the federal govenunent and the States and 
the citizens of States which establishes a process of “self-government”, “sovereignty” and 
participation in the decision-making processes of the U.S. government For those places under U.S. 
sovereignty that are not States, however, there are no such processes. Since representation in the 
organs of the elected U.S. govenunent is exclusively a right of citizens of the several States^, a 
provision for meaningful participation by the people of Guam in future federal laws has long been 
a part of the foundation of self-government under Commonwealth. 

Given the dear aufiiority of the Congress uttder the Constitution with respect to the making 
of “all needful rules and regulations respecting the Territory” of the United States, the CSD and the 
U.S. Executive Branch reserved their discussions on this matter. It was seen to be an area to be 


^ The right to vote tor Piesadcol, in the U.S. system, arises from state, not national ciluenship (U.S. Constitution, 
Article [1,S1, Chaise 3). Similarly, the right ofU.S. citizens to voting reprcsentntioii in the U.S. Congress u based on 
State citizenship (U.S. Constitution, Article I, Sections 2 and 3). Residents of the District of Columbia (Washington D.C.) 
isanexocptioninthataCoilstitlllioiial Amendment allows them to vote for the President of the United States. 
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driven by discussions between the representatives of Guam and the Congress. Unquestionably, a 
mechanism which addresses the need for democratic interaction between the people of Guam and 
the US. Federal government with respect to the aj^Ucation of liiture federal laws needs to be arrived 
at This is particularly the case in view of the fact that the option of hill representation (i.e. through 
the federal ftaiKhise of Statehood) is not being made available by the U.S, government to the U.S. 
citizens in Guam. 

B. Reform in Rfyriad Federal Laws ThM Apply to Guam, 

The Commonwealth Act would change many federal laws to suit Guam's needs and to make 
the goals of the new federal standards fit Guam's status as a self-governing Commonwealth. 
Existing federal laws in dte areas of immigration, trade, judicial relMionship, maritime shipping, the 
200 mile Exclusive Economic Zone, land return procedures and many other issues would be changed 
under the people of Guam’s Commonwealth proposal. Accompanying most of these proposed 
changes in federal law is an underpinning which recognizes that the needs of a small island of 2 1 2 
square miles wife develqiu^ economy in tire Asia/Pacific region are different than the needs of the 
world’s most economically prosperous and diverse nation. Recognizing the needs of the local entity 
while maintaining essential national interests is inherent in the proposals to change federal laws in 
these various areas. 

L ImmigratiOB 

The Commonwealth Act attempts to deal with the issue of immigration in such a way as to 
control the entry of permanent migration while continuii^, under U.S. Labor standards, the 
appropriate use of laborers whose stay in Guam is temporary 

FermnemMgrmian 

Over the past two decades, U.S. immigration laws have produced dramatic demographic 
changes in Guam. In Older to curtafi alien immigration, the Act's provisions would void the 
island's status as a point of entry into the U.S. for the purposes of naturalization. 

Examples of the unnatural and negative effects of U.S. immigration laws are; 

• In 1990, over 50% of Guam's population was not bom in Guam. 

• Id 1990, over 30% of Guam's population (or over 40,000 individuals) were non- 
U.S. bom (nearly 300% above dre 1970 parentage). 

• Durii^ 1980-89, 12,311 aliens were naniralized in Guam (a 23% increase over die 
period 1970-79). Befene 1970, only 4188 indivkhials had ever been naturalized in 
Guam. The number of aliens naturalized between 1970 and 1989 (22,116) is 
alnrest equal to Guam’s attire 1940 populados (22,290). 
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a Between 1990 and 1993, 4,S82 aliens living in Guam became U.S. citizens, and 
anotber 9,300 aliens became U.S. permanent residents, confiiming the reality that 
the island is increasingly sought out as a place simply to secure U.S. nationality 
and benefits. 

Since the implementation of the 1963 Immigration and Nationality Act, the continuous and 
escalating inqtact of alien immigration has unnaturally increased Guam's population growth rate,’ 
while diminishing significantly the social, economic, cultural and political institutions of the 
“native inhabhants. By contrast, although the earlier waves of American immigration (1947-late 
1930s) and Phil^ine^iased, military-sponsored guest worker programs (1947-1963) had 
significant social md cultural inqiacts, few of those earlier immigrants ultimately stayed in Guam.’ 
(See section on Chamorro Self-Determinatkm for discussion of international law as it relates to 
non self-governing territories.) 

Ttmpnrani fnunifration : 

Guam's needs for relaxing requirements surrounding temporary immigratiott are unique 
to Guam, not shared by any other U.S. state or territory. When there is job ’downsizing'', or an 
increase in job opportunities due to new industries or rapidly increasing tourism, etc., there is no 
ready job pool from which to draw, nor neighboring jurisdiction to which to go to find new jobs. 
Generally, when one loses a job in Guam, one leaves the island to find another one; when there 
is a job opportunity in Guam, the potential worker must travel thousands of miles to Guam to 
secure it. 

Directly and indirectly, non-migrant guest woikeis has played a significant role in supporting 
Guam’s $2 billion visitor industry; an industry which has effectively eliminated Guam’s dependetKe 
on direct federal grant assistance. Like other growing economies int he Asian region, the visitor 
indirstry is a labor-intensive export sector providing a base for a pyramid-like structure of skilled, 
semi-skilled and unskilled jobs. Unlike the labor-intensive export-led economies in most of the 


’ Guam’s popiilatioD growth rate was 2S% between 19S0 sad 1990 — oae of the highest in the 
world. Compare this extraordinarily high rase to Guam's growth rate fiom 1960 to I97S: 

[T]he rate of population growth on the island during the period horn 1960 to 
I97S was 3.0^ Between 1970 and 1973, this growth was among the highest in 
the world, 43%. Available records show that Guam’s rapid population increase 
was largely due u in-migration. Quam CwilirellCIBiYO PCYClOHBml flan 
(1978) p. 14. 

’ Alien influence on Guam's political and cultural landscape has long been an expressed concern of 
Guam's leaders. See, e-i.. Guam Cnmnfehensive neveloomem Plan f 19781 on. 13-20. 

’ SseHavcrlandl, R.O., TheGngaiawlflwecaiioaiice y er l eHee: Tim Mocto-tcommic impact of 
modtmudmology upon a developing imvlar region. Mangilao, University of Guam Press (1975). 
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Asian Newly Industrialized Eeonomies, even the unskilled jobs in the Guam market cannot be 
described as 3-D (dirty, dangerous, demanding). Although some may be characterized as 
“undesirable” they are relatively clean, safe and performed in an a minimally-automated 
environment Never-the-iess, as the export-led industry expands, labor will be required and guest 
labor is available in the region. 

In some areas of the non-migrant guest woricer sector, expanded areas of occupational 
availability is desired (i.e. beyond the limited H-2 construction worker category to meet certain types 
of projected shortages in tire visitor service and agricultural sectors). In other areas where non- 
migrant guest woikers limi t career opportunities of local employees (i.e. L-1 intercompany 
transfisees), it is possible that the progiams will equally reflect local needs in the process of transfer 
to loeal eontrol. 

Under Commonwealth, U.S. labor standards would continue in effect unless otherwise 
provided by subsequent U.S. statute. This includes the wide range of protections for woikers rights, 
safety and health and salaries under the prevailing wage system. These distinguishing standards, 
together with die relative desirability (i.e. non-3-D nature of most of the service jobs) would make 
Guam a very competitive economy for attracting guest workers. 

The curtailing of U.S. settlement options, moreover, will allow Guam’s guest worker 
program to assume more of the characteristic of the Asian Model of labor mobility. It should not 
be anticipated that the long-term residence problems experienced in European countries with guest 
woikers fixmi former eolonies, nor the situation in the U.S., Canada and Australian where settlement 
options lead to guest worker overstays, would be a significant problem in Guam. Given Guam’s 
small size and experience with overwhelming immigrant numbers, it is expected that local regulation 
and enforcement of violations will be vociferous. 

Under the Act, the opea door policy for tourists/visitors would continue. 

U. Economic Reform 

At various levels and in different ways, the Guam Commonwealth Act would free Guam’s 
economic potential. The irew initiatives proposed under Commonwealth range from giving Guam 
a greater voice in regional affoiis that dir^y relate to economic activities (as the British provided 
Hong Kong)^ to providing a greater consistency in the application of federal laws that directly relate 
to Guam’s devdopment 

Guam has not been viewed U.S. policy-makers or economic strategists as a place for doing 
business in the Asian region. From a Stateside view, Guam’s role has been viewed as primarily 
militaty/strategic. Despite years of encouragement by Guam leaders (begimung with Guam’s first 


See, The Heritage Foundatiaii’i 1985 report on Guam. 



Guam Commission on Salf-Determination 
Housa Resources Hearing (H.R. 100) 
Page 9 

Chamorro Governor (1959) and increased pressure during the terms of elected Governors) for the 
island to serve as a stable platform for American business in Asia, a disjointed series of federal 
statutes and policies has undermined Guam’s economic development opportunities. 

The role of the military “on-the-ground” in Guam’ - through direct control of the island’s 
most valuable land resources and the economy (until 1 962)' ~ helped to reinforce a view of Guam 
as not being a potential arena of commerce to advance either the interests of Guam or the United 
States. While the military’s direct control over commercial policy stopped with the ending of the 
security clearance program, control over most of the developable land at the ports of entry (airport 
& seaport) enforced limitations to commercial growth. 

Also posing limitations to potential growth were the plethora of diverse federal laws and 
policies that relate to Guam (often in conflicting ways) in the area of corporate finance, trade 
relations between Guam and the U.S., the U.S. view of Guam in regional transportation schemes, 
Guam’s tax structure, and the former telecorrununications standard. For example: 

• Corporations in Guam, subject to U.S. imposed tax stmctures and requirements are also 
ineligible for “dividend reduction deductions’’ provisions of various tax treaties which would 
otherwise create a stimulus for capitalization; 

• Guam is outside the U.S. Customs 2^ne but is considered a part of the United States for 
maritime and air trarrsportation; except for fares, which are international; 

• The U.S. government often obligates Guam to U.S. standards in international trade regimes 
v^en Guam’s status as a developing economy could provide for more flexibility to advance 
U.S. interests in Asia and economic development in Guam; 

• Guam’s potential as a regional transhipment center is obstructed by U.S. cabotage 
requirements in the areas of air and maritime transportation; 

• Guam-chartered banks, though participating in the FDIC, are considered “foreign” limiting 


’ “Military control of these islands is essential as their military value &r outweighs their economic value. 
The economic development and administration of relatively few native inhabitaiils should be subordinate to the real 
purpose for which these island are held.” (Memorandum of Commander Mariana (USN) G.D. Mtnray to the. 
Secretary of the Navy, November 21, 1945). 

' “The continued securi^ of Guam is a vital prerequisite to its cootinuatice as a strategic military base. This 
then is also of extreme interest to the civilian population of the island since the economic development of Guam is 
almost exclusively dependent <m national defense activities here. One of the reasons why so many millioiu of 
dollars have been expenried for defense on Guam is because of the authority of the Executive Order (Security 
Clearance Program) makes it possible to protect the istanri..” (Gtum; 1958 . Services and Information Office, 
Commander Naval Forces Marianas Guam M.I.,; MAR-P-120 p. 8) 
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their access to U.S. markets and capitalization. 

These “negative” federal standards, however, not only need to be replaced but also 
accompanied by a progressive view of Guam’s potential role in the Asia-Pacific region. Guam 
provides an opportunity for the United States to show both its wisdom and beneficence to the 
nations of Asia which are lesser developed both economically and politically. 

iiL Land Return Processes 

Although the process of land return in Guam has come under greater scrutiny in the past few 
years, and Congress has increasingly shown greater sensitivity to the concerns of the people of 
Guam, additional measures are necessary. Fundamentally, these measures relate to the manner in 
which property is viewed with an eye toward its return, and the loosening of limitations on its return. 

With respect to the return of property, the people of Guam have called for a new process 
which involves the people of Guam’s interests in the determination of property return. Rather than 
aprocess of federal agencies alone examining the “need” for unused and underutilized property held 
by the U.S. government, the Commonwealth act proposes that representatives of Guam also be 
involved. Incorporating Guam’s views on unused property to be returned to Guam provides a more 
balanced view of what lands are truly excess. 

A second issue which has heretofore remained unresolved in the land return process is the 
disposition of property once returned to Guam. A mechanism to allow original landowners to 
recover their lands when returned needs to be allowed for. 

The economic well-being of the people of Guam has been and continues to be negatively 
affected by the pattern of federal land use/holdings in Guam. The level of standards of living has 
been adversely affected, the distributions of income and wealth have been haphazardly distorted, the 
structure of relative jmces has been contmled to the point that many development opportunities are 
hampered, and even the socio-political interests of the United States itself have suffered. 

The value of privately-held land in Guam in terms of civilian standards of living is roughly 
20 times that of federally-held land, disregarding the fact that the higher-quality land held by the 
military should he producing more per square meter than the relatively inferior land held by private 
citizens. By keeping the generation of income and the formation of wealth in Guam below its 
potential, federal land-use patterns diminish the income and wealth of United States citizens in a 
U.S. jurisdiction under U.S. control; they diminish the wealth of the nation. By all cqipearances, this 
is simply because no one will decide how to use the land more efficiently. 

The process of change in land use need not be sudden or disruptive to either the military or 
the civilian communities. In the diort-temi, those areas of land that are idle and not held for any 
specific planned and budgeted project should be released to civilian use without any long-term 
conditions being placed upon their use. Over the intermediate term, a plan for ^ eventual 
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consolidation and miniinization of federal land usage in Guam should be developed (jointly with the 
people of Guam), and those facilities that can be moved or are scheduled for replacement should be 
relocated to their respective positions within the area(s) to be retained as federal land (although 
placing military equipment and/or hicilities on leased private land should also be considered). Over 
the long-term, all federal facilities in Guam should be relocated on Guam so as to minimize the 
federal government's need to own land in Guam. 

It must be noted that these processes in no way necessarily precludes federal access to and 
use of Guam land and its attached facilities during times of war or other emergencies. On the 
contrary, not only do war powers generally override simple civilian economic considerations, but 
the improvements to the land provided by private development would undoubtedly surpass the utility 
to the military during these periods of land held exclusively by and for the military. 

A Process for neroInniTing Guam 

The Cormnonwealth Act calls upon the U.S. Government to create the fiamework for the 
Chamorro people to decide on a decolonized status for their homeland, Guam. The exercise of this 
right of “self-determination” by the Chamotio people is included in Guam’s Commonwealth request 
to actively involve the United States (Guam’s administering Power) in the decolonization process. 

The Guam Commonwealth Act creates a mechanism whereby the U.S. Congress would 
approve of the Constitution of the Commonwealth of Guam including a provision which recognizes 
the right of the Chamorro people to select an ultimate political status. The language of the 
Commonwealth Act characterizes “Chamorro” as persons (or descendants of persons) who were 
bom in Guam prior to August 1, 1950. It is anticipated that the exercise of Chamorro self- 
determination would be a one-time vote on an ultimate political status for Guam. Guam’s 
decolonization would result fiom the implementation of a status selected by the Chamorro people. 

This right of “Chamorro self-deteimination” is understood to be an exercise of external self- 
determination or the right of a peoples under colonial rule to make a determination about their 
decolonized status. Under international law, the successful exercise of external self-determination 
is evidenced by a former colony realizing a status of independence, integration or free association.’ 

“Self-determination” is a much brandished and misrepresented phrase. The development of 
the law of self-determination has moved from the right of colonial peoples to a decolonized status. 


’ Each of rhese status options (deflned in U.N. Oencial Assembly Resolution 1541) have specific criterion 
to satisfy that the requirement is met For example, uiuter the inteniatiooal definition, “integratioo’* — vis-a-vis a 
case study of Guam md the U.S. - equates to Statehood. Similarly, fiee association and independence have a set of 
stipulations to assure that de juri cohmial controls do not continue after decolonization. 
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to the lecognitioa of more complex (and still developing) acts of internal self-determination.'" 
't/Ule external self-determination is a clearly understood right for "colonial peoples”, internal self- 
determination (still in the process of development and definition) is almost exclusively understood 
to occur within an existing State. 

The Treaty of Paris (189S), which ceded Guam from Spain to the U.S., established that 
responsibility for the “native inhabitants”" rested with the U.S. Congress. 

Immigration, under U.S. control - principally since the 1965 INA - is the reason that the 
process of decolonization in Guam must now be defined as "Chamorro self-determination.” In the 
decolonization processes in the Trust Territory of the Pacific Islands (TTPI), for example, the 
exercise of self-determination did not have to be defined in terms of the indigenous populations 
because there was no immigration experience that had marginalized the indigenous people. Thus, 
U.S. allowed immigration created the requirement to define the "seir in Guam’s exercise of 
exterrral self-determination. 

Formal piqrers outlirrirtg the issue of Chamotio self-determination and discussion of attendant 
legal questions is attached for your consideration (Attachments E). 


"Intenial self-determinaiioa” ranges from tlie rights of ethnic minorities, religious freedom to the equal 
rights of all people in a community. 

" the civil rights and political status ofthe native inhabHants’oflhe islands ceded to the United States 
were to be "determined by the Congress." (Article IX of the Treaty of Peace between the Empire of Spain and the 
Government of the United Stales of America.) 
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PART 2. 

Guam Commission on Seif-Determination 
discussions with the 

United States Executive Branch 1988-1997 


Congress’ Power 

The Congress shall have Power to dispose of and make all neediiil Rules and 
Regulations respectiiig the Territory and other property belonging to the United 
States. (U.S. Constitution Article 4, Section 3, Clau% 2) 

The civil rights and poiitical status of the native inhabitants of the islands hereby 
ceded to the United States shail be deteimined by the Congress. (Treaty of Peace 
between the Empire of Spain and the Government of the United States, Article DC, 
1898) 

Guam’s Status 

Guam is appurtenant to the United States and belongs to the United States but is not 
a part of the United States (H.R. No. 136S, 81st Congress., 1st Sess. 8 (1949)) 

Congress has granted [Guam] hu fewer powers of self govertunent than the State of 
Colorado has granted the City of Boulder. {Sakamoto v. Duty Free Shoppers, 764 
F.2d 1285 [CA9, 1985]). 

International Obligations 

Member of the United Nations which have or assume responsibilities for the 
administration of territories i^ose peoples have not yet attained a full measure of 
self-government recognize the principle that the interests of the inhabitants of those 
territories are paramount, and accept as a sacred trusL..the well-being of the 
inhabitants of those territories. (United Nations Charter, Article 73) 

The State Parties to the present Covenant, including those having responsibility for 
the administration of Non-Self-Goveming and Trust Territories, shall promote the 
realization of the right of self-determination and shall respect that right, in conformity 
with the provisions of die Charter of the United Nations. (International Covenant on 
Civil and Political Rights, Part 1 , Article 1 , Section 3, ratified by the U.S. Senate on 
June 8, 1992) 


The people of Guam have recognized that the status of Guam, as represented by its station 
as an unincorporated territory and as expouruled on in numerous judicial decisions, is untenable in 
today's world. Since 1982, first internally and then in various discussions with the federal 
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government, the people of Guam have sought to create a new status that reflects both their desire for 
genuine self govenunent while remaining under the U.S. flag. Following continued refusals by the 
Executive Branch to discuss status questions with Guam, in 1989, the Chair of the House Interior 
Subcommittee on Territorial and International Af&irs requested members of the Executive Branch 
and of the Guam Conunission on Self-Determination to discuss their differences. 

Congress is endowed with specific Constitutional powers to dispose of and make all needful 
rules and regulations for the territories of the United States. Since the Organic Act of 1950, 
Congress has used its rule-making powers to legislate a civilian government and to amend that 
govenunent a number of times. Since 1987 the people of Guam have requested that Congress take 
a further step and actually dispose of some of the powers it holds in favor of the people of Guam in 
order to give them a genuine form of self-government In addition, the people of Guam are 
requesting that Congress make provisions for a future act of self-determination by the people of 
Guam, the "rutive inhabitants', whose status is to be determined by Congress under the Treaty of 
Paris (1899). The people of Guam are seeking this not as a form of independence, but as a people 
who are a part of the United States. 

When the Chair of the House Interior Subconunittee on Territorial and International Affairs 
requested the U.S. Executive BratKh and the Guam Commission on Self-Determination to sit down 
to narrow their differences, few would have thought that seven years of interaction would follow. 
Now, in the eighdi year of discussions and negotiations with representatives of the U.S. Executive 
Branch (of bofli the Bush aixl Clinton Administrations), the Commission believes that the vagaries 
of the issues on which there has been agreement and disagreement with the Executive Branch ate 
not likely to produce any mote clarity. The value of investing new unforeseen amounts of time into 
a process of reaching agreement on areas long discussed and debated, is an investment already 
expended by Guam in the process discussions and negotiations over past seven years. The 
Conunission believes that Congressional oversight ~ and action on - Guam’s political status and 
decolonization is now timely and appropriate. 

Congress has been endowed with specific Constitutional powers to dispose of and make all 
needful rules for territories of the United States. This Constitutional charge has only sparingly been 
used in the past century to respond to erqrress desires of die people of Guam and their rejaesentatives 
on cote issues in the relationship. Congresses powers to provide for the appropriate devolution of 
power is now requested to establish a roadmap for Guam’s decolonization through the interim 
extension of an internally self-governing status, in partnership with U.S. national security interests. 

B, Discussions w ith the Executive Branch (1989-19971 

1. Overview 

There were two distinct phases of negotiations between the Guam Commission on Self- 
Determination and the Executive Brandi. The first phase of negotiatioiis was conducted by the 
Guam CSD and the Bush Administration Task Force on Guam (BATFoO) fiom January 1990 to 
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January 1993. The second set of negotiations was conducted between the Guam CSD and the 
Presidrat’s Special Representative for Guam Commonwealth from November 1993 to the present 

During eight years of discussions between the Guam Conunission on Self-Determination and 
the U.S. Executive Branch, problems with the process have emerged which constrain the overall 
progress on addressing the issue of importance to Guam. The greatest obstacle has been U.S. 
Executive Branch agency inertia and i^exibility in responding to Guam’s requests for a new 
political relationship. second problems has been in translating siqrport for Guam’s self- 
govematKe at the policy level into agreeable legislative poposals supported at the agency level. 

At this writing, it is not likely that the negotiations will teach a successful conclusion that 
results in agreements on specific modifications to the original draft Act that can be mutually 
siqrported by the Guam CSD and fix U.S. Administration. There is, in &ct, continuing disagreement 
on cote issues of the Commonwealth Act with tu new negotiations scheduled. The Guam CSD 
presmts this report to the Congress and the people of Gam as a way to bring clarity to the issues and 
to indicate the progress made despite the absence of final agteemenL It is our hope that Congress 
will engage Gum directly to complete the task of crafting a muturdly acceptable measure to create 
a new political agreement between Guam and the United States which recognizes Guam’s rights and 
fire mutual interests of Guam and the United States. 

2. Bri^ History 

Following Congressional direction for Guam’s Comrttission and the U.S. executive branch 
to narrow their rtifferences with respect to the language of Guam Conunonwealth Act, the Guam 
CSD, on January 3, 1990 adopted guiding procedures for discussions with the Executive Branch and 
the Congress. This procedure provided the Conunission flexibility in discussing changes in 
language and words of the plebiscite-endorsed “draft Guam Commonwealth Act” These changes, 
however, were to provide feu “technicai amendments in language....clatifying intent” and such 
altenuttions as necessary without changing the “substance, purpose or intent” of the Act. “The 
Cotrunission «h»ll rmuntain the fundamental principles as embo^ed in the Guam Conunonwealth 
Act” the Commission negotiating procedures provided. Earlier, in 1989, the Cotrunission had 
e x pre s sed the view that it would not negotiate with the Bush Administtation Task Force on Guam 
(BATFoG) which refused to ditectly engage the Commission or to visit Guam as it prepared to make 
recorrunendations on Guam’s proposal. (See Conununications between CSD and BATFoGAJ.S. 
Ool. 1989). 

Between January 1990 and late 1992, the Commission on Self-Delennination and the Bush 
Administtation Task Force finttudly met on twelve occasions. The 22 agency Federal Task Force 
by-and-targe re pr es ented the p ro g ra mm atic interests of each teqrective agency under existing law. 
Representativesofdie vnious agencies who served <m the Task Force were not fimctiotially at the 
appropriate level to proffer with at^coofidetKC new policy directives of the U.S. By-and-large, 
however, agency r e p re s e nta tives were not envisioning a new rela tiondiip between Guam and the 

United States, but rather the inqiact of Guam’s proposal on their prograttH or operating procedures 
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within their agency. With no apparent policy direction, the agencies and their bureaucratic 
representatives proposed the maintenance of the status quo in response to Guam’s call for a 
devolution of power in the Guam-U.S. relationship. 

In the nearly three (3) years of discussions, the CSD and BATFoG entered into 38 qualified 
agreements, impacting some part of evety Title. Although some qualified agreements were 
“agreements to thsagree” to entire provisions (e.g. § 1 03 Mutual Consent), other qualified agreements 
demonstrated die Commission’s clear flexibility to meet the objectives of the Commonwealth Act 
(e.g. Title VII Immigration; Title Vni Labor, Title V Trade). The Commission’s flexibility, however, 
had limits as was evident in the failure to reach any level of agreement with the BATFoG on issues 
central to: (1) Guam's self-governance; (2) land return; (3) decolonization; and, (4) numerous areas 
of economic reform. 

What was largely seen by the Commission as a fiiiled process was c^iped by the BATFoC's 
second report to the Congress (BATFoG Report II, January 19, 1993) which reneged on signed 
agreements in the area of Immigratioo, the disposition of land upon return to Guam, the Chamorro 
Land Trust and mistepresented the character of the final items under discussion. The Commission 
saw no further need to meet with the Executive Branch under a agency/bureaucratic Task Fon% 
process which did not have clear policy direction. 

In a letter signed by all CSD Members on January 29, 1993, the Commission requested that 
President Clinton appoint to the process a represmtative "empowered to make changes in U.S. 
policies vis-a-vis its off-shore possessions’* and in whom the President had “personal confidence.” 
With a BATFoG report technically on its way to Congress, the Commission requested the President 
revisit the agency-level response to Guam’s call for a new relationship. What Guam sought was a 
policy-driven review of the Guam-U.S. relationship. 

The people of Guam had reason to expect a more understanding reception from the Clinton 
Administration. Letters of support for Guam Commonwealth from Governor Clinton (July 27, 1 989 
to the GovenxirofGuam) and Democratic Presidential candidate Clinton (July IS, 1992 letter to the 
Guam Delegation, Democratic National Convention), had established an understanding of Guam’s 
concerns and there was hope that this understarxling would lead to new approaches. 

In February 1993, after consultations with the President, Interior Secretary Bruce Babbitt 
informed the Commission that a Special Representative would be squinted. Cotrunission 
persistence in following iqr on that commitment (See Letters to Babbitt, 1993) bore witness to the 
November 4tfa appointment of Dr. Ira Michael HeymatL 

After visiting Guam in December 1993 the Commission and the Special Representative 
began discussions in earnest. Focusing on the areas of disagreement from the CSD/BATFoG 
process, the Cotrunission and Special Representative agreed to begia with the grant of authority to 
establish internal self-governance in Guam (Mutual Consent §103). The value of the various 
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provisions of the proposed Commonwealth Act were of little significance, the Commission noted, 
if the U.S. government reserved the power to unilaterally make changes to the Guam-U.S. 
relationship. The Special Representative clearly understood that if Guam did not have confidence 
in the U.S. commitment to the new relationship, then the specifics of the relationship were 
meaningless. 

Special Representative Heyman's attempts to craft Executive Branch support for a provision 
which conunitted the U.S. government to a devolution of power to establish Guam's internal self- 
governance met with substantial internal discussion and opposition through the summer of 1994. 
Fiiuilly, after an exchange of Legal Memorandum between CSD Counsel and Department of Justice 
(OfBce of Legal Counsel) lawyers,'^ the Special Representative was able to get sign-off from senior 
Justice Department officials and all parties agreed to a provision which provided; 

The Congress acting to the extent constitutioruilly permissible, in the exercise of its 
plenary authority under Article IV, Section 3, Clause 2 of the Constitution, and the 
people of Guam agree that no provision of this Act or covenant may be altered, 
amended or repealed without the mutual consent of the govenunent of Guam and the 
United States Congress. 

Although Dr. Heyman would leave the position of Special Representative in early 1995 - 
and two other persons would fill the position in the coming year - Administration support of the 
language agreed to at Section 103 was constantly reaffirmed.'^ 

Dr. Heyman's departure fiom the position of Special Representative, assuming 
responsibilities at the Smithsonian Institute, led to time consuming delays in the process of 
negotiations. Identifying various appropriate individuals, vetting candidates and beginning 
discussions assumed nearly eight months of 1995. Finally, after an exhaustive identification and 
vetting process, in August 1995, National Security Council Asia/Pacific Staff Director Stan Roth was 
appoint^ to the position of Special Representative. In December of the same year Mr. Roth left the 
U.S. Government, for personal reasons, again raising concerns that further time-consuming delays 
would ensue in 1996. 

Once again turning to the Interior Department for assistance in filling the position to be 
vacated by Mr. Roth, the Commission met with the relatively new Deputy Secretary who (upon 
assuming office in July of 1995) had helped expedite the appointment of a replacement for Dr. 


In response to the Position oftfaeDepaftment of Justice Legal Memoiandiim of 28 July 1994, CSD 
Counsel showed the DoJ position to be shallow and incomplete. CSD Counsel noted (at footnote l)thatifthe DoJ 
position were one open to private sciutiny, their poor legal educ would likely be subject to official reprimand. 

Roth Letter, IS December, 199S.Gaiamendi consultations with Department ofJustice as repotted to the 
CSD Chsitmati, April 1996 
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Heyman. In a move to accelerate the appointment of the Administration’s third Special 
Representative, Mr. Gaiamendi (who was effectively “precleared”) assumed the position informally 
in January 199i6 and with official sanction on February 22, 1996. 

Discussions with Nfr. GaiamoKii b^an with his call for the Commission to advance the core 
issues of the Guam Commonwealth Act In meetings with the new Special Representative in January 
(San Francisco) and February (Washington D.C.) the Commission and Mr. Garamendi walked 
through Guam’s call fat reform in the areas of: decolonization and Chamorro self-determination, 
immigration, the appropriate i^licability of federal standards, econonuc reform (including land), 
and mutual consent (agreed 1 1.94 reaffirmed 12.95). The corollary to focusing on the core (and 
largely unfinished) issues was that those areas which had already been agreed to by the CSD and 
BATFoO and die CSD-Special Representative exchange of letters on agreed language at § 103 would 
be reaffirmed. Special Representative Garamendi agreed that previously agreed areas should not be 
revisited. Mr. Gatameidi and die Commission also had ambitious plans to bring discussions to a 
close quickly, with the summer of 1996 open^ identified as the deadline for negotiations. 

Through ^ly 1996 the CSD (through its Executive Director and Washington Counsel} 
directly engaged the U.S. Executive Branch principally through Deputy Special Representative Mark 
Mulvey and to agency reproentatives on various occasions. This process, however, oftmi as not, 
resulted in agency defense of the stattis quo and certainly a defense of the unfettered powers of 
agencies to make determinations in Gurun’s best interests. The notion tiiat Guam’s needs mi^t be 
different than that of the States collectively, or the nation as a whole, was not sympathetically 
received in spite of the clear diffinences between fee needs of a geographically isolated island of 
150,000 people and a nation which is the nexus of international commerce and transportation. 

Notwithstanding individual agency resistaiKe (and in some casm, such as labor, ^encies hsf 
diametrically opposite views) the Deputy Representative continued to push beyond the narrow 
ageiKry <fefenseofthestatmquo,tq)iaRa3tly inthelxrpesoffindiioningscominotnise. Whileitwas 
clear to the Commission that the U.S. Special Representative was unable to make unilateral 
declaratitms of policy, three ctmtinued to be erwfidmire in tile process as a r^t of his understanding 
of Guam’s uniqueness and an apparent readiness to take to t^ the colonial mind set that typified 
agency views. 

In meetings with Members of the Commission held in Washington in April and May, both 
agency resistance and the possibilities of feriiioning a workable armament arose in the discussion 
of Chamorro self-determination. Likewise, on the issues of immigration, although differences 
between U.S. agencies existed, tire possibili^ of reaching common ground a^pe^ed likely. The 
opening of the discussions to cover discussion of processes that provided for Guam’s timely and 
effective input into the aiqm^ree ^^lication of U.S. lami q^ieaied to Ireid die process 
hopefulness. Hopefulness was indeed the mood of Special Representative Garamendi who had set 
die 30di of June as the targeted deadline for the completion of negotiations. 
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In late May, the Special Representative and Deputy Special Representative visited Guam and 
met again with the Commission to discuss some of the specific items that had been broached in stafiT 
discussions. The Special Representative and Membeis looked forward to meetings in June with an 
eye toward making major progress on bringing discussions with the U.S. Executive Branch to 
closure. But as the proposed meeting in June kept getting pushed back, it was clear that the June 30 
deadline would be exceeded. 

Meetings on June 26 and 27 between the Commission, Special Representative and all 
afGreted agency representatives produced an important agreement as well as signaling the return of 
entrenched agency views. While agreement on Chamono self-determination was advanced'*, a view 
that Guam should be treated under U.S. law by federal flat rather than a process which responded 
to Guam’s unique needs was expressed by representatives of numerous agencies. 

The views of the agency representatives were consistent with existing colonial policy — that 
Guam’s interests fell exclusively within the orbit of uniform federal decision-making, or federal 
decision-making that treats Guam uniquely on an od hoc basis (usually in relation to federal 
interests). Like the BATFoG before it, these agency views did not rise above existing policy and 
therefore were viewed by the Commission as an unacceptable basis for a new Executive Branch 
policy. These views were clearly expressed to the Special Representative who requested another 
monfe to try to woric through the details with the agencies. 

By late July it was clear that the resistance of agencies to the proposed changes in Executive 
Branch policy toward Guam was bringing progress in discussions to a halt The CSD Chairman, 
aware of the stalling process, met with the Special Representative (July 27, Salt Lake City, UT) to 
discuss the lack of movement and progress on outstanding issues. Guam’s fiustration with the 
process - and the apparent ascertdancy in the process of those responsible for administering the 
status quo — led to the CSD Chairman’s call for a policy-decision to be made with respect to Guam, 
while agreeing to continue discussions on immigration and affect of federal regulations.'’ A letter 
of August 1 5 fiom the CSD Chair and Guam’s Congressional delegate outlining Guam’s good faith 
participation in the process and disappointment at the feilitre to advance beyond colonial 
fiameworks. A policy direction on Guam status was called for. 


'* While there was agreeme n t on the language of $102, the Commission’s request that an accompanying letter 
from the U.S. Oepartment of State or the Special Representative, (attesting that the process in $103 was part of 
fulfillment of the international process of decolonization under the guidelines of U.N. General Assembly Resolution 
1541) was not advanced. This mattre was still unresolved in 1097 (Letter and attachment of CSD Chairman and 
Guam Congressional delegate to U.S. Special Representative, lanuaiy 7, 1997). 

'’ Deputy Special Representative Mulvey tetited from the USG in early July and was infrttmaUy replaced (at 

least for the purpose of spearheading discussion on immigration and the affect of federal regulatioiis) hy Alex 
Alienflcoff, ^ecutive for Programs, !NS. 
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Shortly thereafter a meeting with White House Chief of Staff vms set by Mr. Garamendi for 
eariy September. In a letter to die White House Chief of Staff the CSD Chairaian requested that the 
meeting focus on a directive from the White House to the agencies which recognized: 

...tiiat Guam is not like a State or like any other teiiitoiy; thus, standard federal-state 
and federal-territory constructs must be disregarded in order to create our new 
paradigm. Similarly, a genend policy that federal laws and programs should have 
unifrmn qiplication throughout the U.S. carmot control our unique relationship, and 
each individual agency must look beyond the narrow confines of its particular 
interaction with Guam toward the larger change in political status that is being 
forged. (Letter of the CSD Chairman to White House Chief of Staff, August 24, 

1996). 

The meeting in early September was canceled and not rescheduled until early October. In 
a brief meeting with the Chief of Staff the CSD Chairman and Guam’s Congressional delegate made 
presentations on their views of the need for a White House directive, but no such commitment was 
made. Instead, Guam was encouraged to continue to work with Mr. Garamendi on the issues of 
immigration and land with quiet assurances that after the national elections more focused attention 
could be iqrplied to the process. 

On November 14, 1996 the CSD Chairman received a letter from the U.S. Special 
Representative, apprizmg him that unresolved issues in the discussions would be taken up with 
“policy level officials as early as possible” and that he would “ettgage the White House staff on the 
need to focus on Guam issues wliere necessary.” On the status of issues at that point, Mr. 
Garamendi noted that: (1) there was Informid Agreement on 33 Sections; (2) Agency Follow was 
identified for 1 1 Sections; and, (3) White House Follow-Up was identified for six (6) issues. The 
U.S. Special Representative also noted that his efforts to complete the process had been obfuscated 
by: 


“federal agencies (who in) reviewing Guam Conunonwealth have emphasized ‘U.S. 
sovereignty’ at the expense of (Guam’s) ‘self-government.” 

Anxious to bring the unresolved issues to closure, particularly in relation to changes in the 
Executive Branch which were seen as extending the period of Executive Branch review yet again, 
and in the absence of any evidence of Administration action on the process, the CSD Chairman 
arranged for a meeting with the President of the United States on December 16. The Special 
Representative was tmavailable to attend the meeting evidently due to prior commitments. 

In a meeting with the President on December 16, the Governor of Guam outlined Guam’s 
case for autonomy and distinct treatment under the framework of a Guam Conunonwealth as 
endorsed by the people of Guam. Guam’s historically colonial treatment and the need to effectuate 
a decolonization process vis-a-vis Executive Branch obstinateness to the reforms Guam had 
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proposed was put to the President and apparently appreciated. The sense of timing in bring to 
closure the Administration’s position was noted explicitly. The Chaiiman of the Guam Commission 
on Self-Determination was assured that the Presidrat would “think outside of the box” in a process 
of reviewing the proposals for reform that were before the White House and which would be 
reviewed in short order. 

On January 3, 1997 in a follow-up meeting with the Chief of Staff, Guam’s Congressional 
delegate, CSD Member Cristobal, Staff and Counsel discussed at length both process and position. 
The Chief of Staff, scheduled to resign from his position in less thm 3 weete, was committed to 
working through the major issues in a process beginning the following week. The CSD Chair and 
Congressional delegate, in addition to memorializing their reflective meetings with the President 
and his Chief of Staff in the preceding weeks, sent a letter to the U.S. Special Representative making 
clear the work that remained unfinished, making clear Guam’s desire to be separated from 
discussions of Puerto Rico and pointedly addressing the issues of immigration and labor (January 
7, 1997 with Attachment). 

The Commission cannot attest to whether or not meetings ever took place subsequent to the 
January 3 meeting with the Chief of Staff. Certainly the Guam CSD was not invited if such meetings 
occurred. Nor did the Commission or its representatives see or approve draft language on the 
unresolved issues that may have been discussed intemally. On January 15, 1997, the CSD Chairman 
and Congressional delegate requested a meeting with the newly appointed Chief of Staff to follow-up 
on the matters left to be dealt with, but no response was received. 

A series of stories in mid-February 1997 which were based in large part on unnamed 
“(senior) U.S. officials,” attempted to tie campaign contributions from Guam to the surprising 
allegation that the Clinton Administration was in the process of, or had already, changed policies 
toward Guam.'* The stories ran through two major themes (1) the Administration policy was being 
changed/had changed as a result of contributions by Guamanians and, (2) that Guam was corrupt and 
not r^y for self-govemance. In both instances, unnamed “U.S. officials" either misrepresented the 
process which had clearly not resulted in changes, (much less the changes suggested to the reporter) 
and/or provided a listing of “officeholders” in Guam who had been indicted on various criminal 
charges since the 1980s, apparently as evidence of a lack of responsibility in Guam to assume self- 
govemance.’’ 


'* Prior to any publication of the allegations, CSD staff and Counsel were approached by various other media 
about connections between Guam campaign contributions and Mr. Garamendi's role. Almost every media 
representative identified the U.S. Department of Justice as their source. 

’’ The list was broken down mto the crdegories of “Governor and Staff (3); “Directors of GovGtram 
Depanmertia” (8); “Deputy Administrators and SrrpervisrHS of GovGuam Depottmetrls” (14); “Other GovCuam 
Employees” (7); “Miscellaneorrs” (3); “Venikws" QT); “Othets” (II). 
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In mid-Match, White House sources indicated that the proposed devolution of power to 
Guam which had been under review was in a process of being re-reviewed." In the absence of any 
official communication with respect to the process of bringing issues to closure, and the Special 
Representative’s counsel that activities at the White House should be addressed to the White House, 
the Members of the Commission wrote to the President outlining Guam’s concerns (CSD Letter to 
the President of the United States, March 17, 1997). The Commission also advanced that a failure 
by the Administration to finalize the process would not hinder an initiative to shift the focus the 
review of the Commonwealth Act to Ae legislative branch of the U.S. government. 

On April 7, 1997, Members of the Commission on Self-Determination met with senior 
officials of the Executive Branch. While reserving their position on a specific resolution of the 
issues, there vras a loose commitment by representatives of theU.S. govenunent to finalize their 
positions - in consultation with Guam - by the summer of 1 997. Since that time, not one meeting 
on specific proposals has occurred between representatives of the administering Power and Guam 
who are responsible for status issues. 

On April 8, 1997, Members of the Commission met with the members of Congress which 
has oversight of territorial issues. The legislative leadership coirunitted to conduct a hearing on 
Guam’s political status proposal during 1997 and to sponsor a visit to Guam, perhaps during 1998. 
Like the representatives of file Executive Branch, Congressional legislative leaders were clear in not 
conunitting themselves to a specific outcome or position, but did provide assurance that Guam’s 
aspirations would be considered. 

In a meeting in early July 1997 in anticipation of a Congressional hearing - and in view of 
the Executive Branch’s apparent disengagement fiom discussions and even regressive posture with 
respect to earlier positions - the Commission on Self-Determination returned to the original 
lai^uage adopted file people of Guam in 1987. The Commission had no other product to share 
wiA the people of Guam and no other agreed document to present to file Congress. 

Thus after ten (10) years since the voters of Guam approved a proposed change in the 
political relationship with the United States, the Executive Branch has suggested that it might be 
close to finalizing a policy poation in response to file people of Guam’s prt^sals. As of the hearing 
it is unclear wdiether the Administrations' reconune^tions vrith be favorably inclined toward a 
process of decolonizing Guam, or whether — like a previous Executive Branch administration’s 
recommendation - it will singly propose the mainte nance of the status quo and piecemeal changes 
therein. 

Now, it is time fix Congress to once again take control of the question of Guam's political future and 
act on it 


" Wsahintlm Pat. Msrcli 7, 1997 '^ninton Admiaiitnlin Shelves Plan fbrOuam Ausanomy” 
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For more information on the position of the Guam Commission on Self-Determination on the Draft 
Guam Commonwealth Act please refer to the following: 


Guam Commonwealth Hearing before the Subcommittee on Insular and International Affairs of the 
Committee on Interior and Insular Affairs, House of Representatives, Chte Hundred First Congress, 
First Session, on H.R. 98, Guam Commonweal^) Act. Hearing held in Hcmolulu. Hawaii December 
1 1. 1989. Serial No. 101-78 Part 1/ Part 11. 



381 


HONORABLE CARL T.C. GUTIERREZ. GOVERNOR OF GUAM 
STATEMENT ON S.210 
COMMnTEE ON RESOURCES 
OCTOBER 29, 1997 


Mr. Chairman and Members of the Committee on Resources, 

Thank you for ailowing me to submit this statement for the record regarding 
the Government of Guam's views on S.210, "an Act to amend the Organic Act of 
Guam, the revised Organic Act of the Virgin Islands, and the Compact of Free 
Association, and for other purposes." 

Due to the time constraints associated with the hearing today on H.R. 100, the 
Guam Commonwealth Act, we have chosen to limit our oral testimony to H.R. 100 and 
to submit a statement for the record on S.210. I appreciate the Ctnnmittee's 
accommodation of this arrangement. S.210 contains five provisions of interest to 
Guam in sections 2, 4, 5, 8 and 9. 


Section 2; Amendment to the Organic Act of Guam 

Section 2 of the bill would amend section 8 of die Organic Act of Guam (48 
U.S.C. 1422b) and add the new subsection, "(c) An absence from Guam of the 
(^vernor or the Lieutenant Governor, while on official business, shall not be a 
' temporary absence' for the purposes of this section." 

This amendment recognizes the technological advances that allow a Governor or 
Lieutenant Governor to remain in close contact with Government of Guam agencies 
whUe on official business. In fact, it is more accurate to describe this as the routine 
occurrence today — the Governor and the Lieutenant Governor are in constant contact 
with their staff and Government of Guam agencies when on official travel. 

It is also important to note that representing the people of Guam in an official 
capacity off-island is a significant aspect of the duties of the (^vemor and Lieutenant 
Governor. 

The section 2 amendment to the Organic Act of Guam simply updates the 
Organic Act to conform with communication advances and acknowledges the demands 
of official travel. Therefore, we support this section. 
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Section 4: Opportunity for the Government of Guam 
to Acquire Excess Reai Property in Guam. 

The Government of Guam, in coordination with Guam's Delegate, 

Congressman Robert Underwood, has generally been supportive of federal legislation 
that continues the progress of past Congresses in resolvi^ Guam's land issues. We 
appreciate the work of Chairman Frank Murkowski, Ranking Member Dale Bumpers, 
Senator Daniel Akaka and the Senate Committee on Energy and Natural Resources in 
building on the past understandings with Guam regarding land issues. 

We also note that Chairman Murkowski and Senator Akaka both visited Guam 
in 1996 and are familiar with the complexity of the land issues on our island. We 
appreciate their continued commitment to helping Guam resolve these issues. 

Section 4 of S.210 continues the progress on land issues by establishing 
important precedents. The first significant precedent that S.210 establishes under 
section 4(a) is the Government of Guam 's right of first refusal for excess federal lands on 
Guam. 


Given the history of the land takings on Guam by the military in the years 
immediately after the wartime occupation and before the establishment of civil 
government on Guam, Congress's statement of policy in section 4(a) is an important 
milestone in our efforts to resolve land issues. 

While S.210 carves out some exceptions to Guam's right of first refusal, we find 
that the policy inherent in the federal government's recognition of Guam's unique 
circumstances, and the need to find unique solutions for Guam, to be important poliq' 
statements to guide future Congresses and Administrations on these matters. 

Subsection 4(d)(3) (A) tiu-ough (E) establishes a procedure for the disposal of 
excess federal lands that are within the boundary of the Guam National Wildlife 
Refuge (as defined under section (c)(4)). The Government of Guam (GovGuam) and 
the U.S. Fish and Wildlife Service (lISFWS) would have 180 days to negotiate an 
agreement regarding the disposal of parcels of land wHhin the Wildlife Refuge (as used 
in this bill, the term "Wildlife Refuge" includes the Department of Defense (DoD) lands 
that are part of the Wildlife Refiige overlay but renuiin under the control of DoD), 

If no agreement is reached between GovGuam and the USFWS, 4(d)(3)(E) 
provides that tiie excess land in question may not be transferred firom DoD to another 
federal agency or out of federal ownership except pursuant to an Act of Congress 
specifically identifying such property. 

We find that this provision is a significant precedent in leveling the playing field 
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between GovGuam and the USFWS. Absent this provision, it is conceivable that the 
USFWS would not negotiate in good faith with Goi<>iiani over iand disposal issues, 
and would instead avail itself of the opportunity to acquhe the disputed lands in 
accordance with the Federal Property Act — S.210 effectively predudes this concern 
by requiring a separate Act of Congress to transfer disputed excess lands. 

Thus, the second precedent - that £spuud DoD excess lands nu^ not be 
acquired by the V.S. Fish and WUdlife Service through administrative transfers, such 
transfers can occur onfy by Act of Congress — is a critical provision of S.210 to protect 
the interests of the people of Guam. Had this provision Imn law in February 1993, 
the USFWS would have been compelled to seek negotiated solutions with GovGuam to 
the endangered species issues instead of exacerbating land issues by acquiring the 371 
acres at Ritidian and declaring a rehige overlay on over 20,000 acres of DoD lands. 
Congress is prudent in stripping the USFWS of its ability to acquire any more land on 
Guam without Congressional approval. 

The third precedent of importance to the people of Guam is the clarification 
under subsection 4(d)(5) that lands identified for transfer under the base closure 
process shall be subject to the terms of subsection 4(b). This would assist (SovC^am 
by applying the same definitions for public benefit use and no cost conveyances for all 
excess federal lands that are in various stages of the disposal process. It also reaflirms 
the federal policy that excess lands that are returned to Ote people of Guam for public 
benefit use shall be at no cost, regardless of which particular statutory process (special 
legislation or Base Closure and Realignment Act (BRAQ processes) is being utilized to 
expedite the return of these lands. 

We also note that die "public purposes" definition of S.210 has been extended to 
apply to the excess lands which are subject to the BRAC process. In practical terms, 
this means that the more expansive definitions of "public purposes", first employed by 
Congress in Public Law 103-339, the (^am Excess Lands Act, shaU also govern the 
public benefit uses of lands conveyed under the BRAC 93 and BRAC 95 processes. 


GovGuam Concerns Regarding Section 4 

Notwithstanding the progress that S.210 represents and the importance of the 
precedents cited above, there are concerns that must be addressed before we can give 
unequivocal support to S.210. Also, there are issues of interpretation that must be 
clarified - if the Administration's interpretations on certain issues are accepted by 
Congress, then we would not support S.210. We urge Congress to address all the 
issues that we raise, or failing that, to table S.210 in Committee. 


As a matter of public policy, it is the position of the Government of (vuam that 
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all excess federal lands no longer needed by the military must be returned to the 
people of Guam. Such lands ought to be returned at no cost, and with as hw 
restrictions as possible. We view that the only legilimate restrictions on returned lanos 
would be those that are absolutely necessary to protect the ongoing military missions of 
atUacent military bases on DoD retained lands - not those restrictions whiA are not- 
so-subtle attempts to enforce the USFWS's view of land issues on the people of Guam. 

Further, we believe that only the Government of Guam can address all the 
issues surrounding land on Guam, and ttiat the people of Guam, acting through their 
elected representatives, can make the necessary compromises on land use between 
those original landowners whose lands are being returned and those whose lands will 
never be returned. These land decisions should be made on Guam by representatives 
elected by the people of Guam. These principles should guide the Congress as it 
considers the concerns we raise in this statement regarding S.210. 

Guam and the Administration made signiflcant progress in the talks that 
followed the Senate hearing on S.210 earlier this year. The Senate bili reflects this 
progress. However, the Administration seems intent on unraveling diis progress by 
tipping the balance in their favor. For example, they continue to insist ttat 
GovGuam's right of first refusal would not apply in the future to a parcel of land, if 
two years before the declaration of excess, a federal agency acquired a permit to use 
that parcel of land. 

We strongly view this proposed Administration amendment as a poison pill on 
the right of first refusal. While we have accommodated their concerns regarding 
federal agencies currently occupying DoD lands (which are grandfathered), we are not 
moved by die land appetites of other federal agencies. We are most concerned about 
the National Park Service's apparent designs on future excess lands at Nlmitz Hill . If 
this Administration amendment were to be accepted, we would not be able to continue 
to support S.210. 

We take exception to the subsection regarding conditions of transfer. 

Subsection (b)(1) seems unnecessary and unduly restrictive given the clear policy 
direction of subsection (b)(2). It is not conceivable that GovGuam would acquire any 
excess lands except for doing so to satisfy public benefit uses. GovGuam is not a real 
estate broker; GovGuam is not an agent for individuals or private interests. 

GovGuam does comply with public policy as set by local law through our democratic 
processes, and such public policy recognizes die unique needs of our community. If 
(^vGuam elected not to exercise its rigbt of first refusal for a particular parcel, 
private interests may acquire that parcel through the processes in die Federal I^perty 
Act. Since S.210 does not alter the remaining processes of die Federal Property Act, 
we believe that (b)(1) should be struck. 
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We are concerned by the attempts by the Administration to narrow the 
definition of "public benefit use" as diat term bas been defined in Pubiic Law 103-339, 
The Committee may recail the difficult negotiations that produced the carefiilly crafted 
language of PL 103-339, and we would note that the examples of public uses 
enumerated in PL 103-339 section (3)(c) are deliberately preceded by tbe words, 
"including, but not limited to". This Committee is no doubt aware that a broad 
construction of public benefit use was intended by Congress to give GovGuam the 
necessary flexibility to use these returned lands for public economic benefit as well as 
traditional public uses of bmds. Congress was prudent in giving GovGuam this 
flexibility since die sector of Guam's economy attributable to the military presence has 
shrunk considerably as a result of BRAC 93 and BRAC 95 base closures. 

We would urge the Committee to include Committee report language and floor 
statements when S.210 is considered by tbe House to ensure that the legislative history 
of this bill adequately reflects the legislative intent of subsection (b)(3). In our 
discussions with the Administration and the Senate Committee on Energy and Natural 
Resources, it had been our intent to accommodate the legitimate needs of the military 
in lands adjacent to future excess lands. We would seek assurances that this 
subsection would not be used as a loophole for non-military restricdons in diese 
covenants. We are aware of the influence that the USFWS has exerted on DoD uses of 
its lands, and we would insist that these non-military restrictions not be included in 
any DoD covenants on returned lands. 

We are aware of the assertion by the Administration that title to die submerged 
lands adjacent to the Guam National Wildlife Refuge are properly held by the U.S. 
Department of the Interior. In our discussions with the Senate Energy ai^ Natural 
Resources Committee, we provided documentation to the committee staff that refutes 
Interior's claim. The United States District Court fbr Guam bas previously ruled that 
all the submerged lands surrouuding Guam belong to the Government of Guam -this 
documentation will be provided to tte Committee on Resources. Therefore, we object 
to any changes to S.210 that would imply Interior ownership of any submerged lands. 

We object to die Administration's request to amend SJ210 to grant die USFWS 
secondary jurisdiction over federal lands that are included in the overlay component of 
the Guam national Wildlife Refiige. The whole point of a two track process for these 
lands in S.210 - a process that the Administration belatedly endorsed after Senate 
prodding - is to encourage GovGuam and the USFWS to negotiate in good ftdth for 
the ultimate disposition of these refuge lands. Again, the USF1VS seeks to enter these 
negotiations with a decided advantage over GovGuam. If the USFWS were to retain 
secondary jurisdiction, what incentive would diey have to work cooperatively with 
GovGuam to resolve these difficult issues? 
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We agree with the Seriate Energy Committee's formula on the ultimate 
resolution of ttiese issues - if GovGuam and the GSFWS are both intractable, then 
bring these issues to Congress before Interior dafans title to the excess lands. We 
would note diat the land problems have been exacerbated not by any action of 
GovGuam, but by the blatant land grab that the Fish and Wildlife Service executed in 
February 1993. Up until (hat point, there were opportunities for a successAil mutual 
solution to the reftige issues. Congress can bring us both back to the table again, but 
we must insist that the deck not be stacked against Guam in these future n^tiations. 
We urge Congress to r^ect the Administration's proposed amendment for secondary 
jurisdiction for the Fish and Wildlife Service. 


S.210: Progress Towards a Comprehensive Land Solution 

It is necessary to state that while S.210 represents significant progress, this 
progress should not be interpreted to mean that Guam has accepted S.210 as the final 
solution to land issues. It is our view that S.210, by establishing important precedents, 
helps make a final solution to land problems possible in the Guam Commonwealth Act 
now under review by Congress. However, S.210 is not the comprehensive solution we 
seek to these land problems. 

If Congress were to determine that S.210 is die last word on land legislation, 
and not a building block, then we would withdraw support for S.210 in favor of a 
more comprehensive overall solution. Certain issues, sudi as the ultimate fate of the 
Natioiud Wildlife Refuge, have been deferred in recognition of the ongoing 
Commonwealth process. Therefore, we reject the Aimimstration 's assertion that land 
issues should not be revisited in the Commonwealth biU. On the contrary, the 
Commonwealth land discussions would be well-served by the clarity on land issues that 
Congress, through S.210, brings to ttiese issues. 


Section 5: Clarification of Allotments for Territories 

We support the clarification of allotments for the territories amendment to the 
Omnibus Crime Control and Safe Streets Act of 1968 (42 U.S.C. 3791(a)Q)). We 
request that die Committee on Resources make a similar correction to allotments for 
the territories that is found in the Local Law Enforcement Block Grant Program 
authorized by Public Law 104-134. The amendment we request to PL 104-134 under 
section 108 DeBnidons, subsection (3) would read as follows (with the deleted language 
indicated by strike-out): 

"(3) The term 'state' means any State of die United States, the District 
of Columbia, the Commonwealth of Puerto Rico, die Virgin Islands, 
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American Samoa, Guam, and the Northern Mariana Isiands, except 
t hat Ame r ican S am o a, Gua m , and t h e N ort h er n Mariana b i a nd x shaH 

b e c o na i de red aa 1 St a te , and t ha t , far p u r p o s e s o f a e c t i o n lM(a), 

33 p er cent of t h e am o un t a all o ca te d ahall be all oc a ted to 

An ie r ic aH S a mo a, SO perc ent to Guam and 17 perce n t to t h e N e r t h e ru — 

— ^ Mar i ana Islands ;" 

This discrepancy in the definitions of the Local Law Enforcement Block Grant 
Program has resulted in Guam receiving less than half the ftmding under the block 
grant than the Virgin Islands receives, although both jurisdictions have nearly 
identical populations and crime statistics. We strongly urge the Committee to include 
this amendment to section 5 of S.210. 

Section 8; Compact Impact Reports 

The Committee may note that the Government of Guam is a party to a lawsuit 
in the federal District Court of Guam regarding the Department of Ae Interior's non- 
compliance with the Compact-impact reporting requirements of section 104(e)(2) of 
Public Law 99-239 (99 Stat.1770, 1788). The President has delegated the responsibility 
for diis report to the Secretary of the Interior, and we have been repeatedly 
disappointed with the Department of the Interior's inability to assess the impact of the 
Compacts of Free Association on (hiam. 

The Government of Guam compiles data on an annual basis on the impact of 
the Compact on Guam's educational and social services. GovGuam is prepaid to 
assume this reporting responsibility and is willing to do so if it would help Congress 
deal with the inadequate Compact-impact reimbursement issues that we have been 
raising every year. 

We recommend that section 8 be amended to include a date certain for 
submission of die Compact-impact reports to Congress. We also recommend that the 
section’s language be amended to ensure that the Compact-impact reports arc specific 
to each territory or U.S. jurisdiction, so that reports may be forwarded to Congress in 
a timely manner as the U.S. jurisdictions complete than. In the past Dol has delayed 
issuing the Compact-impact reports due to the territories not having ’comparable' 
data. 


We wish to remind the Committee that Guam has no control over the in- 
migration of citizens of the Freely Associated States (FAS) to our island, nor were we a 
party to the negotiations diat resulted in this federal immigration policy. 

We, therefore, request that the Cmnmittee include report language on section 8 
that indicates the Committee's concerns about the impact of the Compact, including 
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the financial impact, on the U.S. territories closest to the FAS states and that provides 
Committee guidance to the Secretary of the Interior regarding the priority that he 
should assign to Compact-impact reimhursement as he prepares his annual budget 
submissions to Congress. With this Committee report language and the recommended 
amendments noted above, we support section 8. 


Section 9: Eligibility for Housing Assistance 

Section 9 of S.210 restores the eligibility for housing assistance to citizens of the 
Freely Associated States (FAS) who are habitual residents in (^am and other U.S. 
jurisdictions by virtue of section 141 of Public Law 99-239. Section 9 would resolve a 
problem that has resulted from a June 19, 1995 final rule issued by the U.S. 
Department of Housing and Urban Development which declared FAS citizens ineligible 
for section 8 housing and other federal housing assistance programs. 

Both (^vGuam and the federal interests would be served by a comprehensive 
federal-local review of the problems resulting from the federal immigration policy. 

This review can be accomplished through the Compact-impact reporting process. 
Congress recently directed the U.S. Immigration and Naturalization Service, under 
section 643 of Public Law 104-208, to issue regulations governing the rights of 
‘habitual residents' by Mardi 31, 1997 - INS has not issued these regulations yet. 

The (^vemment of (^am requests that Congress use S.210 to further clarify, 
rather than blur, the FAS citizens' status. We request Committee report language 
that gives the Committee interpretation of this status. We fhrther request that other 
federal assistance programs be reviewed by die Committee in the months to come to 
assess whether FAS participation is consistent with the Congress' view of die FAS 
citizens' status. 

While S.210 states diat "such alien [FAS citizen] shall not be entitled to a 
preference in receiving assistance under this Act over any United States ridzen", we 
are not convinced that such langus^e will solve the problem on Guam that resute from 
displacement of local residents due to the FAS citizen eligibility. This issue should be 
addressed in the Compact-impact reimbursement mechanism of PL 99-239. 

GovGuam’s concerns about the insufficiency of the current reimbursement have been 
communicated to Congress. 

Therefore, while we do not object to the goal of section 9 in restoring some 
eligibility for housing assistance to FAS citizens, we urge the Committee to careftiUy 
review our concerns regarding a consistent treatment of FAS citizens in federal 
programs, and to include commitments to address the Compact-impact leanbursement 
issue. 
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October 23, 1997 

The Honorable Don Young 
Chairman 

Committee on Resources 
U. S. House of Representatives 
1324 Longworth House Office Building 
Washington, D.C. 20515 


Chairman Young and Members of the Committee on Resources: 

I am Antonio R. Unpingco, Speaker of the Twenty-Fourth Guam Legislature 
and a Republican Senator for over twenty years. Over the course of this long 
political career, I have held offices as the Chairman of the Committee on 
Rules and the Committee on General Governmental Operations, Military 
and Veteran's Affairs. You and I had the pleasure of meeting together with 
the late Congressman Antonio B. Won Pat many years ago, during a 
Congressional visit to Guam in the late 1970s. I wish to thank you for 
affording me the opporhmity to offer testimony in support of Guam's 
Commonwealth Act, HJR. 100. 

If you recall, we presented tius same case before Congress in 1989 during the 
Congressional subcommittee hearing in Hawaii. The issues are the same. 
The contents of the bill are the same. The only difference is the bill's number 
and a new Congress. Three admiidstrations, several congresses, and millions 
of dollars later, nothing has changed except some of the faces. 

I do not want to speculate on what may be said at this hearing or reiterate 
what was said during the 1989 hearing. 

What I do want to stress is the question everyone wants answered. Is Guam's 
quest for commonwealth realistic or are we just spinning our wheels as usual 
before an unsympathetic United States govenunent? 

I think we ail know the answer. No one is taking our quest for 
corrunonwealth seriously ... and urdess there is a major dumge in attitude, 
Guam's political status will remain the same. 
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It is bureaucrats m Washington, D.C. that govern Guam, not Congress and 
the President. Perhaps this is because of the inherent nature of the system 
relative to protecting bureauaatic turf. The policy makers have little or no 
knowledge about the desires and sentiments of d\e people of Guam. They 
rely primarily on information provided by bureaucrats which is often 
iiuccurate or incomplete. It is Congress and the President that decides 
Guam's future, not bureaucrats. 

Mr. Chairman, after nearly a century of American colonialism and albeit the 
fact that the Chamorro people of Guam have become American citizens, the 
people of Guam have remained a colony subject to the whims of the federal 
bureaucracy. As citizens, we are not equal to other Americans because of our 
status as a colony. This was evident during the recent United Nations' 
Fourth Committee meeting which discussed the status of the remaiiung 
colonies of the world, which included Guam. It was clear during those 
discussions that the United States refuses to respect the rights of the 
Chamorro people. 

We know that Guam's current political status was a creation of Congress 
through the Organic Act and that it could only be changed by Congress. After 
the 1989 Hawaii hearing. Congress directed that an Administration-led task 
force on Guam's Commonwealth Act and Guam's Cenunission on Self- 
Determination work out their differences. We have seen no progress of any 
sigiuficance made. Is this because we have been dealing with bureaucrats 
whose jobs wotild be eliminated if the poUtical status of Guam is changed? 

Such a task force was in place during President Reagan's Admiiustration. 
Then, we dealt with another task force under President Bush's 
administration. This was followed by President Clinton's Administration. 
Ten years later, we have seen few results. If an 3 rthing, we moved several 
steps backwards as a result of President Clinton's fwdraising fiasco which tied 
in Guam's Commonwealth quest with illegal campaign contributions. 

This is now history and we must move forward. Having seen the lack of 
progress in our political relationship with the United States, I am very 
pessimistic of any major political changes if decisions are left to the 
Washington bureaucrats. 

Guam has emerged as an economic powerhouse in the Western Pacific and 
the Urrited States has refused to release its political grip. Guam has already 
poised itself to be die hub of telecommunications, finance, and a captive 
insurance domicile that will rival Bermuda and Vermont. Guam's strategic 
location has also become America's bridge to the booming econorrues of Asia. 

We have more than demonstrated our ability to be economically self- 
sufficient We have weaned ourselves frran military dependency. Our 
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economy is tourism based and we have made significant progress in 
diversifying it. Take, for example, the 1995 BRACC closures of the Naval 
Ship Repair Facility and the Fleet and Industrial Supply Center. The people 
of Guam were totally sturmed to learn of those closures. We stood strong 
through the test, a test administered by the U5. to see if we could withstand 
the wrath of American military power. We have found ways to rebound and 
build our island's future with the military assets we have received. 

It must be acknowledged that because of Federal limitations imposed on 
Guam, we can only go so far in securing oui future. If you can relate to how a 
child develops and outgrows its clothes, as well as its parents; so too, Guam 
has outgrown Federally imposed rules and restrictions. Guam is ready to cut 
the umbilical cord. We are not the children we were nearly a century ago. 
-We have grown, matured and are ready to leave our mother's arms. It is 
strange how Federal laws aimed at protecting the economic interest of 
Corporate America have a profoimd negative impact on an unincorporated 
island 12,000 miles removed from Washington, D.C.. It is obvious that the 
Federal Government and Corporate America are sleeping together. 

Given Guam's booming economy, as compared to many places in the United 
States, it remains a mystery why the United States is reluctant to loosen its 
grip on Guam. Certainly, American taxpayers are concerned where and how 
their tax dollars are being spent. And I venture to guess that not too many 
Americans are aware about Guam, or even where Guam is located. So, after 
examining this and considering how Congress is tighterung the Federal 
budget, why is the United States hesitant in cutting Guam loose from Federal 
control and spending? OrUy Congress can truthfully answer that question. 

Surely, if Guam is making great strides in becoming self-sufficient, it would 
be logical that there is no better time than the present to give the people of 
Guam a new political status with less Federal red tape and Federal monies. 

Autonomy for Guam seems to have changed or is being changed by the 
bureaucrats in Washington. The word political self-determination has scared 
a lot of people. They seem to be going in another direction which is still 
colonial rule. Rather than political colonialism, it is probably more 
appropriate to describe it as economic colonialism. These are strong words. 
But, there is no other way to describe how Guam has been treated for nearly a 
centu^. Each time we seem to make progress which would be extremely 
beneficial to our people and our economy, big brother, ak.a. the United States, 
intervenes and places an obstacle in our way. 

One prime example which inunediately comes to mind is Guam's once viable 
garment industry. In the early WBO's, a private company, Sigallo-Pac Ltd., 
operated a garment factory, which produced sweaters for export. Several years 
later, lo and behold, the Federal Goverrunent stepped in, saw things 
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otherwise and changed its ruling on Guam as a domestic point of origin. In 
the end, the federal government placed quotas on tfds local industry, 
ultimately destroying it. 

In this example, the rules of the game were set and all players had a clear 
understanding of how to play by the rules. Guam, as a player, was smart and 
used the rules to its economic advantage. Yet, the big bully, a.k.a. the United 
States, unilaterally decided that the rules placid the large political 
contributors, the maittland garment industry, at a major disadvantage and 
changed them in mid-stream. The result was the end of what could have 
been an economic success for this island. This experience served as a clear 
reminder of Washington's wishy-washy attitude towards die people of Guam. 
On some occasions, Guam is consider^ as foreign as the plague. On other 
days, we are as domestic as apple pie. 

Economic colonialism has always existed. When the U5. Naval government 
had control of Guam, restrictions were in place which halted any economic 
development. Federal acquisition of the most prime properties — which over 
the past 20 years remained largely imused - came under the guise of national 
defense, thereby placing a stranglehold on development. Guam always had 
the potential for a booming island economy. Yet, it wasn't until 1962 when 
President Kermedy lifted Guam's designation as a Defensive Sea Area and 
Airspace Keservation that Guam began its political, social and economic 
journey to where it is today. 

This is part of the ugly American attitude that I described earlier. Whenever 
the people of Guam try to get ahead, the Federal Government kicks us in the 
stomach. We have been kicked around too many times. I say enough is 
enough! We are tired of being treated as second-class citizens. We have all 
the tools needed to advance our island and our people. We no longer need 
subsidies from the federal government to survive. What we need is 
Congr^' vote of confidence by passing Guam's Commonwealth H.R. 100. 
We will then become a full and contributing member of the American 
family. 

When all else fail and the people of Guam overcome all the obstacles and 
intrusions of the motherland, the Federal Government becomes desperate 
and strikes at the heart of the Chamorro people - Self-Determination. Yes, 
Chamorro self-determination is the heart of the dd>ate between the 
Administration and the Chamorro people. This is the last and only issue 
they can use to keep us from our quest for complete autonomy. 

This control, which the federal government has struggled to keep, has 
irdringed on the Chamorro people's right to self-determination. During the 
October 10, 1997, United Nations hearing, the Uruted States' representative. 
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David Scott, made the following statements before the Special Political and 
Elecolonization Committee (Foiith Committee): 

"It is the view of the United States, that the right to self*detennination of the 
territory of Guam must be exercised by all of the people of Guam not just one 
portion of the populatioa The speakm you have heard today seem to seek to 
disenfranduse a majority of the population of Guam. It is hard to imagine the 
UN associating itself with an exercise in self-determination in which a 
majority of those to be covered by die result could not participate in the exercise 
ba^ on their ethnicity (sic). 

The United States is a nation in which all persons are provide equal treatment 
under the law. Our constitutksi does not alk>w for elections in which a portion 
of the population is excluded based on their ethnicity (sic). The United States 
is a nation in which all persons are provided equal treatment unds our law. 
Furthermore, we cannot endorse a process under whkh tiie ri^ts of some gnxqie 
are held to take precedeiKe over the rights of others, again just based on 
ethnicity (sic)." 

These statements made by the U5. representative to the United Nations are 
another example of the ugly American attitude that has been displayed in the 
Western Pac^c for almost a century. The arrogance that they are the 
supreme beings of this earth will no longer be tolerated by the Chamorro 
people. 

Lefs take d\e statement diat all U.S. citizens are treated equally. You and 1 
know that there is no truth to that. The Chamorro people are proud be 
U.S. citizens. We are so proud that we have time and time again borne arms 
to serve the interest of the United States in perpetuating world peace and 
prosperity. But, we remain an unequal partner^ and an alienated member of 
the American family. We do not have the ri^t to vote for the Presidoit of 
the United States; Guam's Delegate to Congress, Robert Underwood, does not 
have the ri^t to vote on the floor in Congress! Are the people of Guam truly 
Americans? The answer is a resounding NO! 

There is concern that U.S. citizens who reside on Guam would be excluded 
from voting on self-determination. Sure, they axe US. citizens. But they 
originally immigrated to the United States via our small island, which the 
U.S. so proudly claims as a possession. They came from other countries 
looking for a better way of life, the American way. These inunigrants have 
had the opportunity to have self-determination in their own coxmthes. They 
are again ^owed to exercise self-determination a second time when they 
were allowed to migrate to Guam. It is only ri^t and just that the Chamorro 
people be allowed to exerdse the same right. 

Slowly, the Federal Government has made Chamorros a minority in their 
native hcnneland. Maybe dus has been the plan all along. This is a problem 
created entirely by the United States. Mr. Scott accuses d\e Chamorros of 
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disenfranchising the majority of Guam's population. Well, I ask that 
someone please tell Mr. &ott that the United States has disenfranchised the 
Chamono people for almost a century, long before the so called majority ever 
came to Guam. 

God forbid if we should ever infringe on the rights of our fellow U.S. citizens. 
Yet the basis for self-determination is embodied in Article 73 of the United 
Nations charter of which the United States is a party. It is the Uirited States 
which placed Guam in the list of non-self-goveming territories in the first 
place. 

There has never been concern for the Chamorro people's interest. The only 
interest that has been protected here is that of the United States. America has 
shirked its respoirsibility and time has caught up on America. Now it is time 
for America to right the wrongs it has conunitt^. 

The U.N. Charter was ratified and adopted by the U.S. Senate. Well, the 
Federal Government does not even want to honor this, but expects all other 
member nations to do so. This is the same body which was created imder the 
guidance of the United States. And, when all else fails, die United States has 
attempted to abolish the Special Political and Decolonization Committee 
(Fourth Committee) under the guise of U.N. financial constraints. If this 
attempt had been successful, it would have meant that colonialism had been 
eradicated, which couldn't be further from the truth. It is obvious that 
America will stoop to the lowest level possible to avoid the issue of Guam, 
Commonwealth and self-determination. 

As Guam looks to our neighboring islands of Micronesia - the 
Commonwealth of the Northern Marianas, the Federated States of 
Micronesia, and the Republic of Palau - we recognize that all of these islands 
have had the opportunity to determine their political destiny with the Uruted 
States. Yet, Guam has been completely avoided by Congress and numerous 
administrations. Let's be honest. Guam is just too valuable as a military 
outpost, despite the military's attempt to appear as if they are downsizing 
their operations in the Western Pacific. We are not stupid. The opening of 
Department of Defense schools on Guam was a clear sign of Guam's future as 
a military stronghold in the Pacific. We know just how important this small 
island is to American military might. It is unjustifiable to use this as an 
excuse to exploit the Chamorro people, their land and their inalienable right 
to self-determiruition. 

We are just as concerrted about global peace, as much as the United States. At 
the same time, however, we are concerned with the future of our Chamorro 
people aitd our culture. That is something that can never be replaced. When 
the United States negotiated new political status with our neighboring 
Micronesians, there were contingencies set aside in the interest of military 
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needs. We are open to negotiate similar provisions in our Commonwealth 


The people of the Unites States exercised their right to choose when they 
declared their independence. They chose to start a new nation. Those 
naturalized U.S. citizens on Guam chose to leave their country to find a better 
life, to live the American dream. In the same respect, Chamorros must and 
will exercise their right to choose. 

These ideals which we have embraced are strikingly similar to the Republican 
movement that has swept the Uitited States and Guam this past year. 
Consider the passage of this legislation as an affirmation of Republicanism 
and a fulfillment of the Contract with America. 

It is our wish that we become a member of the American fantily through the 
Commonwealth Act. However, we will not wait forever. There are other 
options available to us and we will exercise those optiorrs if and when it 
bwomes necessary. Next year will mark a long century of American 
colonialism on Guam. It is with God's help that I hope 1998 will be the start 
of a new relationship with the Uruted States. If not, then we must part ways 
and continue this journey alone. 

In closing, I ask for your support of H.R. 100, Guam's Commonwealth Act and 
request that Congress expeditiously pass this piece of legislation by next year 
as a symbol of Ore United States' commitment and promise to eradicate 
colonialism worldwide. 
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Washington D.C. 20515 
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Dear Mr Young. 

I am writirig to express my profound disappointment with the work of an 
office under your oversight umbrella. On September 25th the Interior 
Department's Office of insular Affairs transmitted to you a copy of a 
report, The Impact of the Compacts of Free Association on the United 
States Territories, Commonwealths and on the State of HawaN." 

U.S.PL 99-239 mandates the Federal Government to document the 
adverse impacts to tfwse island entities caused by its policy allowing 
"unrestrict^ migration” out of Micronesia into the U.S., namely Guam, the 
Commonweal^ of the Northern Marianas (CNMI) and Hawaii. 

Mr. Young, I have never felt so strongly the distance between Washington 
D.C. and Guam as I do now. On paper and as a total stranger to you I 
need to convince you that the Director of O.I.A., Al Stayman, has not 
done his job in documenting adverse financial impacts to my government. 
These impacts are caused by a federal policy decision made over a 
decade ago, a policy that we had no voice in forming. If I were a private 
citizen I would beat around the bush for a page or two. but as a leader I 
trust that you, like me. appreciate frank talk. 

For the past 1 0 years the Government of Guam has been trying to get the 
Office of Territorial and Insular Affairs, (now re-named Office of Insular 
Affairs) to conrpiy with the documentation of impact clauses in PL 99-239. 
During this period, thousands of Micronesians have moved to our island 
overloading our schools, health care, public housing and welfare 
programs. 


As you can see from the chronology of correspondence back and forth 
between Interior and the Government of Guam (copy enclosed), we have 
received vague commitments arxl less than stellar fbliow through on those 
commitments. The erxi result is the report celled to you by Al Stayman 
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which simply points out the obvious, that there has been adverse consequences to 
Guam. Stayman goes on to say in the final sentence of the report's introduction page 
that the job is too tough for his office to ever figure out! 

"However, Guam and O.I.A. have not reached complete agreement on the 
methodology for estimating financial impact such agreement is not likely to be 
reached, given the complexity of the undertaking." 

I filed a lawsuit in District Court last year (copy enclosed) to require 0.1. A to do its job 
and help us figure out how best to document the impact. Even with a lack of concrete 
approved upon guidelines from Interior, my government has done its best to document 
the impacts. However, without fail, our figures are disputed by Interior and our case for 
implementing the financial reimbursement section of 99-239 is weakened. 

My fight is not a solitary one. The governments of Guam, the CNMI and the state of 
Hawaii have joined me as co-plaintiffs in this suit The next action in the case will occur 
later this month when the defendants must respond to our amended complaint 

My purpose in writing is to give you an opportunity to hear first-hand that Guam is 
suffering under this U.S. policy of un-restricted migration. I also believe that the office 
responsible for helping us solve the problems resulting from this policy, O.I.A, is not 
doing its job. 

Guam has been more than a good soldier these past 98 years under the American flag. 
We recently endured the toughest miHtary down-sizing cuts of any other American 
jurisdiction. We are currently playing host to the Kurds who were recently evacuated 
because of their pro-American support 

Mr. Young, I am willing to provide your office with more background information on this 
issue if needed. 

In closing, I want to tell you that I looked you up in the Congressional Register and was 
impressed with the mention of "rivarboat captain"... probably an interesting story there! 
Perhaps our paths will cross one day and I will get to hear it 

With best wishes for your continued success, I remain 
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DISTRICT COURT OF GUAM 



Factaal Background: 

1h« Coaq^c^s^ of Frao Association wars adopted tbs United 
States Congress by the Cospact of Free Association Act of 198S, 
F.L. 99-239, 99 Stat. 1770 Rl ik<.( 48 U.S.C. S1901 Rt »«T- 
Sactlon 1904 (a) of the Act is entitled, "lapact of Cd^ct on 
U.S. Area.” Subsection (e)(1) of the Act provides that *[i]n 
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^ 48 U.S.C. 81901 Rt sea, adopts tvo Cospaets of Free 

Association, the Cospact of Free Association between the United 
States and the Govemaent of the Federated States of Mlcronoeia 
(48 U.S.C. Sl90i(a)), and the Cospact of Free Association 
between the Unlt^ States and the Govemaent of the Marshall 
Islands (48 U.S.C. S1901(b)). 
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( approving tho Coapact, It la not tha intant of the Congraaa to 
oauaa any advaraa conaaquancaa for tba United Stataa tarrltorlaa 
and cooBBonvaaltha and the State of Hawaii.* Section 1904(e)(2) 
requlrea the President of the United States to "report to the 
Congress with respect to the inpact of the Conpact on the United 
States territories and coasonvealths and on the State of Hawaii.” 
Subsection (a) (3) requires tha President to request the views of 
"tha Gommaent of the state of Hawaii and the qovemnenta each 
of the united States territories and eonaonwealtha, . . . and shall 
transelt the full text of any such view to the Congress as part 
of such reports.” Under S1904(e)(l), the first report was due 
January 14, 1987, and on January 14 of every year thereafter. 

The first report was prepared in 1989, and had not been 
prepared since then. This lawsuit was filed in November of 1995. 
On Septesber, 1996, the Office of Insular Affairs of the 
Department of the interior prepared the second*ever report. The 
fifteen-page report was entitled "The Impact of the Compacts of 
Free Association on the United States Territories and 
Commonwealths and on the state of Hawaii. ■ 

The Motion! 

Plaintiffs Government of Guam, Govemaent of the Northern 
Mariana Islands, and the State of Hawaii, jointly seek a decree 
of the Court directing the U.S. Department of the Interior to do 
the following: 
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1. On or bofor* • dat* cartain aach yaar, tha U.S. Boat raport 
to tha Congraaa vith raapact to tha inpact of tha Coqpacta.^ 

2. Tha raport shall Idantify any advaraa eonaaquancas rasulting 
from tha Compacts and shall naka corractiva action to aliiRinata 
thosa consaquancas.^ 

3. Tha raport shall pay particular attantion to nattars ralatlng 
to trada, taxation, innigratlon, labor laws, ainiaun vagas, 
social systaos and infrastructura, and anvlronaantal ragulation.^ 

4. Tha raport shall ineluda statistics concaming tha nuabar of 
parsons availing thaasalvas of tha rights dascrlb^ in Saction 
141(a) of tha Compact aach yaar covarad by tha raport.’ 

5. Zn praparing tha raports, tha U.8. shall raquast tha viavs of 
tha gevarnnant of Hawaii and aach of tha tarritorlas and 
eonnonvaalths, FSM, Marshall Islands, and Palau, and shall 
transmit tha full taxt of any such viaws to tha Congrass as part 
of such raports.* 

4« Zn addition to tha nattars statad in gs 1*4 , in racognition 
of Congrass' comnitBant to addrass any consaquancas advarsa to 
tha Tarritory of Guam, CMMI or tha stata of Hawaii, and Congrass' 
authorisation to appropriata funds to addrass thosa advarsa 
consaquancas, tha raport shall addrass tha financial iq^ct on 
Guam, tha CNHI and Hawaii of tha coapacts.^ 


19 

16 


7. Tha raport shall oat forth tha soureas of all data raliad 
upon by tha Raopondants, idantify tha aathodology and analysis 


17 


^ First santanca of S1904(a)(2). 
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’ Sacond santanca of Sl904(a)(2}. 
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* Third santanca of $19104 (a) (2) . 
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Fourth santanca of $i904(a)(2). 
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* From taxt of $l904(a)(3). 
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^ dftl S1904(a) (4): 

"tha Congrass haraby daclaras that, if any advarsa 
consaquancas to tha United States tarritorlas and 
commonvaalths or tha State of Hawaii result from the 
iaplamantation of tha Compact of Fraa Association, tha 
Congrass will act sympathetically and expeditiously to 
redress those advarsa consaquancas. 
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uMd in Identifying the advene consequences, and ehall identify 
any assusptions sade In reaching those conclusions. 

All of the items In the Proposed Judgsent cose directly from the 

Compacts of Free Association Act of 1989, except the latter, 

addressed infra . 

Zn deteniining whether suinaary judgsent is appropriate, the 

only issue is whether the current report was a reasonable 

exercise of agency discretion. The review being conducted by the 

Court is conducted pursuant to $706 of the APA, which states. 

To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, 
interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of an 
agency action. The reviewing court shall — 


(1) Coiqwl agency action unlawfully withheld or 
unreasonably delayed; and 

( 2 ) hold unlawful and sot aside agency action, 
findings, and conclusiens found to be — 

(A) arbitrary, eaprieious, an abuse of discretion, 
or otherwise not in accordance with the law. 

(B) contrary to constitutional right, power, 
l^ivilegs or immunity 

(C) in excess of statutory jurisdiction, 
authority, or limitations or short of statutory 
right; 

(D) without obsarvancs of procadura rsquirad by 
the law; 

(B) unsupported by substantial avidanoa in a case 
subject to sections 596 and 597 of this title.... 
(P) unwarranted by the facta to the extent that 
the facte are subject to trial do novo by the 
reviewing court. 

In its review, this Court nay consider whathsr the agency action 
was basad on a consideration of the relevant factors. Motay 
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463 0.8. 39 (1963). 

Th« plaintiffs jointly argus that tha raport Is inadsqiiata, 
and tharafora is not in cosplianca with tha aandata of Confrass 
to assass tha ispact on tha affected areas. Hawaii argues that 
the raport fails to take Hawaii into account at all, thus abusing 
the sandate of Congress in preparing the report. The CNMI 
further argues that tha raport falls entirely in assessing the 
financial ispact on the affected areas. 

Tha O.S. cautions tha court not to undertake review beyond 
the bounds of tha case law. This Court agrees that it cannot 
substitute its judgaant for that of the statisticians, Ethvl 
Corp i Yt g PA # 541 p.2d 1, 36 (D.C. Cir.) cart, danlad 462 0 . 8 . 

953 (1976). However, this prcrtiibition Is not encroached by a 
finding that tha Septaabar 1996 Raport ahowa none of its aourcas 
for its sweeping eoanante and concluaiona. Thia ia not a 
aubatitution for judgaant of statisticians — it is an 
observation that tha aourcas ars not idantlfiad. 

Sscond, tha O.S. cautions that this Court cannot laposa its 
own Intarpretation on a statute. The court can only dateraine 
whether tha agency's interpretation of a statute Is psralssibla, 
resting on a rational basis. The court agrees with this praaisa. 
However, the 1996 Report appears to be baaed on no basis 
vhstsoevar except the author's subjective iaprassions. This 
cannot be said to be resting upon a rational baeis. 

A review of the Report indicates that it is a hastily- 
Pege 5 



403 


3 

4 

5 
5 

7 

8 
9 

10 

11 

la 

13 

14 

15 

16 

17 

18 
19 
30 
21 
22 
33 
24 

35 

36 


compiled last* ** Binuta report vblch merely glosses over the areas 
directed to be analyzed by Congress. It makes sweeping 
statements without regard to data, for example: "Extrapolating 
[from the 1990 census] to 1996 would give about 1200 arrivals [to 
Hawaii] since the Coiqpact. These numbers are probably too low 
and should be improved through a census of Nlcroneslans.”* The 
Court suggests that a report assessing the impact of Hicronesian 
migration should have before it the numbers involved in that 
migration. "No provisions of the Compacts addressed labor lavs 
in the freely associated state or in the U.S. Insular areas. No 
impact of the compact on labor lavs has been brought to our 
attention."* The Court questions how a report of this nature can 
be thorough if it does not address the kinds of jobs held by 
Micronesians, and any potential displacement of local or foreign 
workers* and does not address allegations of job discrimination 
against Kieroneslans in the affected areas. "No impact on 
environmental regulation resulting from the Compact has been 
brought to o\u: attention by Guam or the CHMI."^* The Court 
gueetione how e report can ba thorough when it reports no 
environmental eoneegueneee to the impected ereee. There ere 
familiea of Micronesians living on the beaches of Guam. There 


* September 1996 Report p. 11. 

* September 1996 Report page 14. 

** September 1996 Report page 14. 
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vastavatttr and othar infrastructur* isauas eraatad by tba 
Migration. Whara ara tha aourcaa froa which OlA makas ttoa 
atataaant that thara is "no iapact”? 

Anothar axanpla of tha auparficial natura of tha raport is 
found in tha racoMsandationa that OlA nakaa aftar tha 15 paga 
"cuaulatlva" raport. oiA racoBaanda four things; (1) 

"initiation of a fadaral-inaular analyais" of tha iapact of 
lagialation. Doas this aaan praparatlon of a raport? Isn't OZA 
already auppoaad to prapara a raport? (3) lialt aigratlon to 
Guam; (3) liait aigration to CHNI; and (4) continue support for 
Congrasaional funding. Those conclusions ara aaanlnglass. OZA 
proposes that Guaa liait aigration, taut Guaa doas not control 
iaaigratlon to its shores. Tha Zaaigration and Naturalisation 
Sarvica controls iaaigratlon on Guaa. OIA argues that CHNI liait 
aigration to its shores, nia CHNI has tha power to control 
iaaigratlon, but this suggestion balias anothar sansltiva issue 
in CHMI«>US relations, beyond tba purview of this case. Finally, 
OZA racoaaands that it study tha problaa further and support 
funding, which is OIA's statutory duty under tha law In any 
event. 

Further avldanca of tha OIA's inappropriate nonchalance is 
found in a declaration of Allan Stayaan, Deputy Assistant 
Secretary, Office of Territorial and International Affairs, 
Dapartaant of tha Interior. In it, ha lists tha actions ha has 
taken in keeping Congress notified of all territorial affairs. 
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Most conunieatlons with Congross havs baan oral, In tha fora ot 
tastlaony to Congrasa. Kovavar, ha also diacuasas hia dutlaa 
undar 51904(a). Without coaaittlng to any couraa of action, ha 
atataa that ha naada to "daclda how baat to davota acarca 
raaourcaa to aacuring this inforaatlon. " Ha alao atataa that ha 
doaa not baliava that *an annual aurvay or canaua would ba an 
approprlata usa of our linitad raaourcaa," but in tha naxt 
santanca, "va alao plan to fund a aurvay of Micronaaian 
populations In Hawaii. " Though tha U.S. arguaa that Congrasa has 
navar appropriatad funds for OIA to conduct an analysis of tha 
financial iapact, tha Co\irt quastions %^at OIA' a yaarly budgat ii 
auppoaad to ba spent on. Can it not accoanodata tha cost of OXA 
staff obtaining statistics froa lanigration and Natoraliaation 
and froa Guam Public Haalth and Social Services, etc? Special 
funding should net ba required. Yet, in the next asntsnca, the 
U.S. arguaa that negotiations are underway to fund a study that 
will allow Guam to aasesa eoBpact*-i^>act. 

I rinally, the U.S. argues that 51904 does not ij^sa an 

affimativa obligation to include a financial quantification of 
the iapaot. This daflaa oonon sense; if Congress is going to 
"act ay^athetieally and as^editiously to redress those adverse 
conaaquencea" how is Congress to do so without nuabars? 

The Court concludes that the Report that is at issue in this 
lawsuit is Inadequate as a natter of lav. The agency action at 
issue in this case was not baaed on a consideration of tha 

Pegs 8 
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I. IRTRODOCTIOR TO KOTOUi COHSKHT 

'Mortimer Adler, %n:ltlng In 'We the People' describee Amerlcen 
citizens ss 'American citizen-sovereigns'. Ross Perot says 'We o%m 
the country'. The citizens of the O.S. territories are not part of 
the 'we' of either Dr. Adler or Rosa Perot. The citizens of Guam 
and the other territories are unable to participate in the national 
government through voting representation, voting for president or 
for constitutional amendments. The O.S. citizens of the 
territories and Commonwealths are, therefore, 'American citizen- 
subjects", just as the British were "subjects" of the crown in 
1775. 

A. A Gove r nment Acting without the Consent of the Governed 
Is Inconsistent with America's Founding Principles 

Is there any doubt among us, that a founding principle of this 
country was the rejection of government acting without the consent 
of the governed? The United States exists today because our 
founding fathers rose up against colonial rulers who, while 
exercising control from a distant land, refused the people in the 
colonies any meaningful role in the governance process. The 
failure to provide for meaningful participation in the process of 
government ultimately weighed so heavily on the people of the 
colonies that they were forced to cast it off through armed 
rebellion. As Thomas Jefferson wrote in the Declaration of 
Independence ■ 

Go ver nments are instituted among Men, deriving 
their just Powers from the Consent of the 
Governed, that irtienever any Form of Government 
becomes destructive of these Ends, it Is the 
Right of the People to alter or to abolish It, 
and to institute new Government, laying its 
Foundation on such Principles... 
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Hevertheleaa , the early American democracy waa an imperfect 
model with many excluded from the democratic proceaa . Americans 
with vlalon euid a commitment to democratic principles have 
struggled for the last two hundred years toward bringing more 
American citizens within the political process. The Constitution, 
for Instance, has been amended three times to ensure that more of 
our citizens could vote.* Even these Amendments were not enough. 
Congress has found It necessary to adopt Innumerable pieces of 
legislation to promote and protect civil and voting rights, all 
with the overriding goal of enabling all the people to participate 
In the democratic process. While for many of us progress has been 
painfully slow, I have little question that wo have moved 
inexorably toward our founding fathers' original goal of 
establishing a truly representative government which exists with 
the consent of those It governs. 

B. Voting for Members of the House and Senate and for the 
President Provides the People of the States with Full 
Participation In the Democratic Process 

Having the consent of the people, of course, does not mean 
that all of the people must agree with each action of government. 
Rather, ours Is a republican form of government In which the people 
elect their representatives who sit In the House of 
Representatives, the Senate and the Presidency and act on their 
behalf. The American people participate In our democracy through 


‘. The Fifteenth Amendment eliminated voting restrictions 
based on race. The Nineteenth Amendment eliminated voting 
restrictions based on sex. The Twenty-Third Amendment gave the 
people of the District of Columbia a presidential vote. 
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these representatives trtio are directly answerable to them In 
regular elections. As last November's elections demonstrated so 
clearly, %rtien our representatives become too distant from the 
Interests of the people they represent, they are replaced. In our 
system, therefore, truly meaningful participation In the democratic 
process means that we are able to vote for these representatives 
who adopt legislation and oversee Its Implementation on our behalf . 
If this fundamental right to elect representatives were not to 
exist, we would be forced to rely largely upon the largess of 
leaders who others select on our behalf, or who select themselves 
as In a dictatorship, and over whom we have no control. Such a 

system, however, would be an anathema to us. It directly 

contradicts the Intentions of our founding fathers and Is utterly 
inconsistent with the principles of democracy. In fact, the United 
States has throughout its history lead the fight against just this 
sort of tyranny, most recently In the Soviet Union and Eastern 

Europe, and, as a result, we have all witnessed In awe the 

destruction of the Soviet dictatorship. 

C . Today the Onlted States Actively Supports These 
Deeocratlc Principles nucoughout the florid - But 
Inconsistently In the Territories 

During the 1980 's promotion of democratic principles 
Increasingly became a theme of foreign policy or, at the very 
least, an often debated Issue over the role It ought to play. 
Ultimately, It became a campaign Issue. During his campaign, 
President Clinton focused on It as a fundamental tenet of his 
foreign policy. His commitment to encourage the establishment of 
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democracies around the world Is o£ such Import that. In early 
January, Secretary of State-designate Harren Christopher sought a 
special meeting with proponents of the democracy movement within 
the Democratic Party to reaffirm the campaign pledge to make the 
promotion of democracy a key component of the new Administration's 
foreign policy.' 

By now, some may be asking why the basic civics lecture? Is 
this American commitment to democracy not self evident? But for 
others this discussion, raised at a conference on territories with 
a theme of "A Time for Change," Is not surprising at all. 

America today remains a colonial power with distant 
possessions, the Inhabitants of which, many of whom are citizens of 
the United States, do not have the same rights to participate in 
our representative democracy enjoyed by the citizens of the several 
States.' If the citizens of the territories maintain their 
residence In the territories, they do not elect voting members of 
either the House etnd Senate and cannot vote for the President. 
They are effectively excluded from the most fundamental aspect of 
our democratic system. As a result, laws are adopted for them and 
Implemented by persons appointed and consented to by a President 
and Congress they did not elect. 


'. See Washington Post, January 9, 1993, at A9. 

'. The principal territories of the United States include i 
American Samoa, Guam, the Northern Mariana Islands, Puerto Rico and 
the Virgin Islands. Qualifying residents of each of these except 
American Samoa hold O.S. citizenship. American Samoans are 
nationals of the United States. 
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The circimitance of the people of Guam today is the direct 
consequence of almost 100 years of colonialism supported by court 
precedent which holds that Guam is subject to the unfettered will 
of a government in which it does not participate. The fundamental 
question which the people of Guam and, indeed, all territories must 
ask today is similar to that question asked by the leaders of the 
civil rights movement in the 1960' si can a nation founded on the 
principle that all its people are created equal continue to deny 
basic human rights to some of them solely because they live in the 
territories? 

II . THE PEOPLE OF THE TERRITORIES ARE EXCLUDED FROM THE DEMOCRATIC 
PROCESS AT THE HATIOHAL LEVEL BT THE COHSTITUTIOE 

A. The Beginning of Guam's Quest for Self-Determination 

Set against this background of exclusion from rather than 

Inclusion in the democratic process, the people of Guam now seek to 

restructure their relationship with the united States. In 1987, 

Guam, in two plebiscites, approved a draft Commonwealth Act 

designed to begin the self-determination process. A fundamental 

objective of the quest for Commonwealth is to extricate Guam from 

a system under idiich those who the people of Guam do not elect act 

on their behalf. 

Ironically, it is the United States Constitution Itself which 
has been used to bar the people of Guam and of all the territories 
from full participation in the democratic process, and has been 
used to lock them in a dependency on those they do not elect. In 
fact, absent the agreement of Congress, the people of the 
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t*rritorie« have no right to participate in the political process 
at all. The source of the dilexmna is Congress' power under 
Article IV, section 3, Clause 2 of the Constitution, the 
Territorial Clause, which states that "[t]he Congress shall have 
Power to dispose of and make all needful Rules and Regulations 
respecting the Territory or other Property belonging to the United 
States . * 


B. The Supresw Court Has Broadly Interpreted the 
Conatitutlon as Giving the Congress Plenary Control over 
the Territories 

The Supreme Court has consistently interpreted Congress ' power 

under the Territorial Clause broadly and long ago concluded that 

“Congress, in the government of the Territories. . .has plenary 

power, save as controlled by the provisions of the Constitution.* 

Blnns V. United States. 194 U.S. 486, 491 (1904). Justice White in 

his opinion in Downes v. Bidwell. 182 U.S. 244 (1901), generally 

viewed as the seminal opinion on the status of territories, 

described the breadth of Congress' power over the territories under 

the Territorial Clause. 

The Constitution has undoubtedly conferred on 
Congress the right to create such municipal 
organisations as it may deem best for all the 
territories of the United States ... to give to 
the Inhabitants as respects the local 
govemmants such degree of representation as 
may be conducive to the public well-being, to 
deprive such territory of representative 
govenusent if it is considered just to do so 
and to change such local governments at 
discretion. . . 

Downes v. Bidwell. 182 U.S. at 289-290. 
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Tha Suprema Covirt axplainad furthar Its vlaw that Congress has 

the broadest possible authority over tha territories In Dorr v. 

Hnlted States. 195 D.S. 138 (1904). 

Congress has unguestlonably full power to 
govern It (tha territories), and the people, 
except as Congress shall provide for, are not 
of right entitled to participate In political 
authority, until the Territory becranes a 
State. Meeuitlsie they are In a condition of 
temporary pupilage and dependence; and \rtilla 
Congress will be expected to recognize tha 
principle of salf-goveiminen't to such extant as 
may seem wise. Its discretion alone can 
constitute the measure by which the 
participation of the people can be determined. 

Dorr V. Dnlted States . 195 U.S. at 148. 

C. Guam Marches Squarely to the Beat of the Federal Drumeer 

Perhaps no expression describes more starkly the plight of the 

Jbnerlcan territories than that given by the United States Court of 

Appeals for the Ninth Circuit In three separate rulings dealing 

with the political status of Guam. Beginning in 1982, the Ninth 

Circuit stated in People v. Okada . 694 F.2d 565, 568 (9th Cir. 

1982) that 


Congress has tha power to legislate directly 
for Guam, or to establish a government for 
Guam subject to congressional control. Except 

as Conq rgifT fflY ii£9 02 

Inherent rloht to oovem Itself. (Emphasis 
added.) 

Three years later, the Ninth Circuit expanded on this theme in 
Sakamoto v. Duty Free Shop pers. Ltd.. 764 F.2d 1285, 1286 (9th Cir. 
1985) holding that Guam "onjoy(s] only such powers as may be 
delegated to It by Congress....’ As such, "the government of Guam 
Is an instrumentality of the federal government over idtlch the 
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fadaral govamiaant •xarelsa* plenary control.* frAharV?!*? - 764 F.2d 
at 1289. 

The Ninth Circuit's most recent and starkest declaration on 

this theme came In Nolralnoas y. Sanches . 8S8 F.2d 1368, 1370-71 

(9th Clr. 1988) when Guam was analogized to a Federal agency. 

Admittedly the analogy between Guam and an 
adsd.nlstratlve agency such as the Fadaral 
Trade Commission Is counterintuitive. Guam 
seems more like a state or municipality than 
run-of-the-mill federal agency. After all, 

Guam electa government officials. Its citizens 
participate politically. . .But there are also 
very significant differences, differences wm 

deem conclusive Cim amiarelw to 

the beat of the federal dniMert the federal 
government bestows on Guam Its powers and. 

unlike states. Mbisfa retain their 

sovereignty bv virtue of the Constitution. 

e oyerelontY Is entir ely a creation of 

federal statute. 


Halralngas . 858 F.2d at 1370-71 (emphasis added). 

D. The People of Guam Do Not Participate Equally with the 
People of the States In Congressional Declslon-Haklng 

The Impediment to self-government, of course. Is that the 
people of the territories do not participate as equal players In 
the Congress which has this plenary power. Nhile several of the 
territories have representation In the House of Representatives, 
Puerto Rico through Its locally elected Resident Comndasloner and 
Guam, American Samoa and the Virgin Islands through their 
delegates, they are barred from sending voting Herabers to Congress. 
As a result, the citizens of the territories, unlike all others in 
the States, do not participate In the democratic process In the way 
that our system has determined isost meaningful — electing their 
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own voting reprosentatives to the House and Senate and voting for 
the President. 

Through the draft Act, the people of Guam seek for the first 
time to overcome their constitutional disability which bars direct 
participation in the democratic process by taking control of their 
own affairs through a partnership with the United States which 
recognizes a local government established pursuant to a local 
constitution. Within a Commonwealth relationship, Guam seeks to 
move forward under a government which rules with the consent of 
those who are governed, not with the consent of those who the 
people of Guam did not elect, who govern from a distance and who 
are not directly responsible to them. 

E . nie Territories Umlted Role in the House of 
Representatives 

In early January, the importance of a vote in Congress was 
brought home all too clearly when we witnessed am epic 
confrontation in the House of Representatives over the role of the 
territorial delegates vdiich highlighted the extent to which the 
people of the territories are excluded from effective participation 
in the <}ecislon-maklng process. In December of 1992, the House 
Democratic Caucus proposed to amend Rule XII of the House to permit 
the Resident Commissioner of Puerto Rico and the Delegates from 
Guam, the Virgin Islands and American Samoa to vote in the 
Committee of the whole. The idea was to bring the territories a 
small step closer to actual participation in the legislative 
process . 
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Prior to this proposal, ths Rasldsnt Conmissionsr and ths 
Oelegatei had prlvllagss of floor dabata and a vota In standing 
comnitteas. Tha participation of territories In Congress dates 
back to tha 1st Congress, which, acting pursuant to its Article IV, 
S 2 powers "to dispose of and maka all needful Rules and 
Regulations respecting tha Terrltor[le8] , " established the office 
of delegate for the Northwest Territory "with a right of debating 
but not of voting." 1 Stat. 50, 52 (Aug. 7, 1785).* 

In 1900, Congress created the office of Resident Commissioner 
for Puerto Rico. 48 U.S.C. S 891 (1968). The Commissioner Is 
elected to a four-year term and enjoys the privileges accorded 
territorial delegates. Until 1970, tha Resident Omaalssioner 
served as a nonvoting "additional" member of the House Agriculture, 
Armed services and interior and Insular Affairs Committees. 

In 1970, the Resident Commissioner proposed that the 
responsibilities of his office be expanded under House Rule XII to 
Include ths right to vota in standing committees of the House. An 
amendment permitting this vota was enacted Into law as part of the 
legislative Reorganisation Act of 1970, Pub. L. No. 91-150, October 
26, 1970. 

Also in 1970, Congress created tha office of Delegate for the 
District of Columbia pursuant to its powers under Article I, S 8 of 


*, The history of the Resident C<wmi88ioner's and 
territorial Delegates' role in Congress Is taken from the Complaint 
filed by Congressman Michel and eleven other Members against the 
Resident CtmBslssloner and Delegates In the United States District 
Court for the District of Columbia. See Michel et al . . v ■ Anderson 
et al. . Civ. Action No. (D.D.C, January 7, 1993). 
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the Conatltutlon to "exorcise exclusive Legislation ovt r the 
District of Columbia. 2 U.S.C. S 25a(a) (1988). The Hout a hen 
extended the privilege to vote in standing committees tc the 
District's delegate. 

In 1972, Congress created delegate offices for the territories 
of Guam and the Virgin Islands. These Delegates were extended the 
same privileges and immunities as the Resident Commissioner, except 
that the right to vote in standing committees was not authorized 
unless the rules of the House were amended. 48 U.S.C. SS 1711 and 
1715 (1988). The rules wore later ^unendod. 

While the House through these actions provided limited rights 
of participation in the legislative process, the critical right, a 
vote on the floor for the adoption or defeat of legislation, was 
unavailable.’ while it is true that some of the most meaningful 
work of the House is accomplished in Committee, the ability to vote 
on the floor brings with it the ultimate power of a full 
participating Member. Without this vote, a delegate is never in a 
position to cast the deciding vote. Without this power, a delegate 
has nothing to trade when that delegate's own legislative 
initiatives require the support of others in a close vote. 


’. Under Article I, SS 2 and 3 of the Constitution, as 
amended by the Fourteenth Amendment, members of the House may only 
be selected from the States, thereby precluding full representation 
for the territories in the House and Senate. Article I, S 5 
provides the basis for permitting the delegates to vote in the 
committees. It authorizes the House to determine its own rules of 
proceedings . 
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F. Tb« HOoaa Takes a Step Forward 

On January 5, 1993, the House of Representatives attempted to 
take a significant step toward bringing the territories closer to 
the democratic process when it adopted a rule change giving the 
Resident Commissioner and Delegates a vote in the Committee of the 
Whole.* The resolution, however, had one significant difference 
from the proposal originally recommended by the Democratic Caucus. 
While the Resident Commissioner and Delegates could vote in the 
Committee of the Whole, if theirs were the deciding votes, the 
entire House would vote again — this time without the delegates' 
vote. 

Practically, this vote moves the people of the territories 
only inches closer to full participation in the system. 
Symbolically, however, the territories moved miles. while 
effectively they remain without the same fundamental powers 
available to those in the States, the fact that large numbers of 
American citizens hove no meaningful participation in the 
democratic process was brought squarely before the Congress and the 
American people and must now be addressed.' 

‘. D.C. Delegate, Eleanor Holmes Norton, anticipating the 
challenge to the vote wrote in defense that '[tlhe Republican 
leadership and some Democrats who resolutely insist on democracy 
abroad are a lot more resistant to small doses of it here at home. 
See E. Norton, Law. Politics, and Voting B v Delegates. Legal Times, 
January 4, 1993, at 22. 

’. When ha introduced his proposed Insular Areas Policy Act, 
H.R. 6117, Delegate DaLugo's accos^anying Statement of October 4, 
1992, Justified the proposed reorganisation in part on the grounds 
that while the territories must relate to the Federal government as 
do the States, they ‘lack the States' power in Federal decision- 
making processes .... * 
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G. The Territories Are Excluded From the Senate Entirely 
The territories have no role whatsoever in the Senate. It is 
in the Senate where the small States were given their ultimate 
protection against the will of the majority. Two Senators from 
each State provide the small States with an enormous equalizer and 
bring the people of these States most directly into the political 
process. With a majority of only 51, the importance of having two 
Senators is obvious. For instance, the Senate recognizes a 
Senator's privilege to delay or block consideration of Legislation 
or nominations by placing a "hold" on the matter.* 

The privilege to place a hold on a bill is not provided for in 
the Senate's rules but is an informal product of custom and 
courtesy. Essentially, a senator "asks" the leadership of his 
party to put a hold on a bill, in other words, to object to 
consideration of it until the Senator's concerns are addressed. 
See Bach, supra at 6, n.8. In practice Senators often place holds 
on bills for reasons that have nothing to do with the bills 
themselves. Senators may be seeking concessions on other bills or 
they may object to a particular appointment. 

This privilege is recognized because under Senate rules any 
Senator may object on the floor to consideration of a bill or 
nomination thereby requiring a vote of the full Senate to bring the 
bill up for consideration. Ji. To avoid the necessity of a vote. 


*. See Stanley Back, Congressional Research Serv., Uia 
Legislative Proce s s on the Senate Floor> An Intygdgqtlg a/ ^ 
(Mar. 31, 1986, revised July 1, 1991). 
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the Majority Leader customarily asks for unanimous consent.’ If 
there Is even one objection the bill may not be considered under 
this procedure. if the Majority Leader cannot secure unanimous 
consent, he must call for a vote on the motion to proceed to 
consider the bill. A simple majority may approve the motion, but 
debate on the motion Is unlimited. This Is the point at which a 
filibuster Is possible. Because Senate rules permit senators 
to retain the floor for as long as they have anything to say and 
are present to say It, Senators may engage In endless filibuster to 
prevent a vote on the motion to proceed. The Senate may only close 
debate (cloture) with the support of three-fifths of the Senators, 
or 60 votes. 

The hold serves as a behind-the-scenes mechanism for working 
out objections before the bill comes to the floor. The 
holding privilege does not mean every Senator has an absolute veto 
over all legislation or nominations, but It does mean each Senator 
has some bargaining leverage before the legislation or nomination 
Is brought to the floor. See Tlefer, suora note 9, at 563.“ 


’. According to a Congressional Research Service study, 98% 
of the natters laid before the Senate proceed for consideration by 
unanimous consent. This fact suggests that the Majority Leader 
probably honors almost all holds. See Charles Tlefer, 
Congressional Practice and Procedure i A Reference. Research and 
Legislative Guide, at 562-63 (1989). 

Another opportunity for delay Is the 'layover rule.' 
Tlefer, supra . at 566. When a Committee approves legislation or a 
nomination for floor consideration, the bill Is accompanied by a 
Ccmmlttee Report. Jd- 550. Under Senate rules, all reports 
'shall lie over one day for consideration,' unless the Senate 
waives the requirement by mutual consent. In addition, there Is a 
layover requirement of three calendar days to give Senators time to 
review reports. Jlsl. at 566. Both layover rules cem only be waived 
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III. THB POLITICAL DILBHMA FACING THE TERRITORIES 

Clearly, the people of the territories are substantially 
disadvantage by their exclusion from the political system, without 
effective participation in the political process, can the people of 
Guam, or any other territory seeking a change in political status 
short of Statehood or Independence, ensure that the relationship 
they ultimately agree to will be honored by the United States? The 
Commonwealth of the Northern Mariana Islands (CNMI) and the United 
States have been locked in battle for several years now over 
exactly this issue. The CNMI believes it established certain 
principles of self-government which were unalterable. The United 
States disagrees and cites to the plenary power of the Territorial 
Clause and 90 years of court precedent holding that there are few 
inhibitions on Congress' discretion toward the territories. 

The dilemma facing Guam and the other territories seeking 
political status changes short of Statehood or independence is how 
to prevent the legislation authorizing the change from being 
treated as simply another Organic Act, subject to the unfettered 
discretion of a Congress in vdilch they do not vote or to unintended 
interpretation by an Executive Branch over which they have no real 
political Influence. In Guam's case, its transition to 
Commonwealth will result from legislation adopted by Congress and 
approved by the people of Guam. The problem, of course, is that, 
under generally accepted legislative and legal principles. 


with unanimous consent and offer a Senator another procedural 
opportunity to attack legislation. 
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legislation is binding only on. the Congress which adopts it. If, 
then, the people of Guaa agree to a Conmonwealth relationship based 
on an Act of congress, can they be sure that a future Congress, 
reacting perhaps to the politics of the moraent or new domestic or 
international political pressures, would not reach into the 
legislation and alter it unilaterally? 

Over the last two and one half years, Guam's Commission on 
Self-Determination, at the request of Congress, engaged in 
negotiations with the Bush Administration on the terms of the draft 
Commonwealth Act. During these negotiations, the Commission's 
Chairman, Governor Joseph Ada, repeatedly raised his concern that 
the rules frequently seem to change toward Guam and that Guam had 
little leverage to stop a change once proposed. He explained how 
Guam, in the past, has had the rules applicable to it unilaterally 
altered to suit the political and economic Interests of others with 
greater influence in the Congress or Administration. He argued, 
therefore, for a form of guarantee vdiich protects idiatever 
agreement is ultimately reached. To this end, he asked that there 
be no changes in the partnership without the mutual consent of the 
people of Guam. He explained that this was the only workable 
option for a people permanently precluded from participating in the 
political system. 

The Bush Administration resisted this proposal. The Governor 
was told to trust and have faith in the Government, and that once 
agreements were reached significant changes would be difficult to 
get through the political process. In essence the Bush 
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Administration was reassuring the Commission that Guam would not 
again be subject to the politics of the moment. 

IV. MUTOAIi CONSEHT IS THB 0ID:>T REASONABI.E ALTBRIUTIVS 

FOR THE PEOPLE OF GUAM NHO ARE BARRED FROM THE 

DECISION-MAKING PROCESS 

A. Changes to the Terms of Ccnmonwealth Require Mutual 
Consent 

Borrowing from precedent established in the CNMI's Covenant, “ 
the draft Guam Commonwealth Act seeks agreement from the United 
States Congress that the terms of the Act will not be altered 
without the mutual consent of Guam. Section 103 of the Act reads 
as follows > 

In order to respect the self-government 
granted to the Commonwealth of Guam under this 
Act, the United States agrees to limit the 
exercise of Its authority so that the 
provisions of this Act may be modified only 
with the mutual consent of the government of 
the United States and the government of the 
Commonwealth of Guam. 

The Mutual Consent provisions of the draft Commonwealth Act 
are essential to Guam's self-government goals, and without It, the 
draft Act would be little more than another Organic Act. The draft 
Act Is Intended to redefine completely the political relationship 
between Guam and the United States . It Is not an extension or 


“. Section 105 of the Covenant to Establish Commonwealth of 
the Northern Mariana Islands in Political Union with United States 
of America, Pub. L. 94-241, Mar. 24, 1976, provides only for a 
limited application of mutual consent. It states, “ti]u order to 
respect the right of self-government guaranteed by this Covenant 
the United States agrees to limit the exercise of that authority so 
that the fundamental provisions of this Covenant, namely Articles 
I, II and III and Sections 501 and 805, may be modified only with 
the consent of the Government of the United States and the 
Government of the Northern Mariana Islands." 
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continuation of the past Federal/terrltorlal relationship. In 
order to redefine the relationship and meat the self-government 
objective, the fundamental legal and political framework must also 
be completely redefined. 

B. The Bush Mml n I etration Offered Limited Mutual Consent 
and Then Snatched It Bway 

In response to Guam's proposal, the Bush Administration's Task 
Force organized to work with the Commission on Self-Determination 
Initially argued that "the mutual consent provision. . .should, 
however, be confined to its (the draft Act) 'fundamental 
provisions'.’*^ The only provisions which the Task Force believed 
should be covered by mutual consent were Section 101 (the creation 
of the Commonwealth itself and establishment of the supremacy of 
the U.S. Constitution), Section 103 (the Mutual Consent provision 
Itself), section 201 (applicability of the U.S. Constitution) and 
section 301 (U.S. authority over defense and foreign affairs). Not 
surprisingly, each was a provision idilch ensured continuation of 
the United States' unilateral control over Guam. 

Guam, however, seeks certainty of treatment in all fundamental 
provisions of the relationship. The draft Act contains 12 Titles, 
each of ^ich deals with a fundamental element of the past, present 
and future relationship with the United States. Each of these 
Titles is Interrelated and each is equally critical to the 
Commonwealth relationship. Each is designed to give the seura 

The Task Force released its first report on the 
CoBBsonwealth proposal to Congress on August 1, 1989. It 
recoButended consent essentially on the sasie provisions the United 
States had accepted in the Mariana's Covenant. 
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measure of certainty to Guam that the Task Force Initially sought 
for the United States when it proposed that only a few sections be 
subject to mutual consent. Certainty on immigration, trade, 
taxation, land and natural resources, Chamorro rights and the scope 
of self-government are as critical to Guam as the applicability of 
the Constitution and continued authority over defense and foreign 
affairs are to the United States. 

The Mutual Consent provision seeks Congress' agreement that 
the relationship established through this Act can be altered only 
with the mutual consent of the people of Guam. While the principle 
Is a simple one. It Is a cornerstone of Commonwealth. It is the 
only "equalizer" , and the only aspect of the draft Act which 
ensures a true partnership. Because the people of Guam cannot 
participate in the political process in the same way available to 
others , to deny mutual consent is to deny self-government to the 
people of Guam and subjects them for the future to potentially 
arbitrary decisions made by those over whom Guam has no control. 


Guam's concerns were not speculative or fantasy. During 
its discussions with the Task Force on the trade relationship 
between Guam and the United States, the Commission on Self- 
Determination argued for a new approach to the traditional trading 
relationship the United States has maintained with its territories. 
The essence of the proposal was to achieve a level of certainty for 
Guam-based manufacturers within a framework of free trade by 
locking in rules of origin idiich would not be subject to change 
after a manufacturer began to operate on Guam. Under S 603(c) of 
the Northern Mariana Islands' Covenant with the United States, any 
rules applied by the United States to Guam would also apply to the 
Northern Mariana Islands. The Task Force apparently did not 
believe it was bound by S 603(c) and Insist^ upon adding a 
provision to the draft Commonwealth Act idilch would result In the 
new Guam rules not applying to the Northern Mariana Islands. 


20 



428 


Aa long as Guaa ramains subjact to tha dlscxatlon of a 
Congress in idiich It doss not havs full voting rapresantation in 
both tha Mousa and Sanata, it has no meaningful political powac to 
protect Itself against detrimental changes In the relationship. 
Without equal rights In the political process, Guam’s only 
protection la a 'contract”; the terms of ifhlch are protected, like 
all contracts, by mutual consent. The twelve Titles of the draft 
Commonwealth Act are this contract. 

C. The Task Force Kakos tha Casa for Mutual Consent 

After tha Task Force released Its initial report on the draft 
Act in 1988, Guam's Commission on Self-Determination commenced 
negotiations with the Task Force on the draft Act's terms. These 
negotiations lead to the Chairperson of tha Task Force, Assistant 
Secretary Stella Guarrara and the Chairman of the Commission, 
Governor Joseph Ada, signing a series of qualified agreements on 
language vrtilch each found acceptable. These negotiations concluded 
on August 13, 1992, with the signing of a document listing those 
provisions of the draft Act on which tha Task Force and Commission 
on Self-Determination wmra unable to agree. After that data there 
were no further meetings between the Task Force and Commission 
concerning the provisions of the draft Act. Rather, tha Task Force 
undertook to draft Its report on tha negotiations for submission to 
Congress. As the Guam Commission understood it, this report was 
for the purpose of setting forth the areas of agreement and 
explaining tha disagreements. 
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Th« Taak Force apparently saw it differently and forgr^t Its 
admonition to the Commission to trust it. On January 19, 
just hours before departing Washington, the Bush Administration 
released a report which unilaterally altered its prior agreemer' to 
many critical provisions of the draft Act. Without consulting tlth 
Guam or giving any warning idiatsoever, the Bush Adminlstraiion 
reneged on many of its commitments or recommended to Congress 
alterations to agreed language. These Included the following 
agreements i 

1. Section 102(f), signed December 12, 1991 as S 1002 (Chamorro 
Land Trust ) . 

2. Section 102(g), signed October 2, 1991 (altering language 
relating to residency requirements ) . 

3. Section 202-A, signed December 12, 1991 (establishing a fast 
track legislative review process for legislation that Guam 
determines is being inappropriately applied to it). 

4. Section 202-B, signed December 12, 1991 (agreement to disagree 
on proposal to deal with applicability of rules ^ and 
regulations to Guam) . 

5. Section 203, signed December 12, 1991 (establishing a Joint 
Consultative Group to work on problems in the relationship) . 

6. Section 701, signed March 25, 1992 (establishing a restrictive 
immigration system for Guam) . 

Furthermore, the Task Force backed away from its 1989 offer in 
the initial report to apply mutual consent at least to those 
provisions of the draft Act «diich it considered essential. 
According to the January 19th report, *the Task Force cannot agree 
to a proposal that thm modification of every part of the 
CoBBonwealth Act would require the consent of the people of Guam.* 
January 19, 1993 Second Federal Inter-Agency Task Force Report on 
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H.R. 98, the Guam Commonwealth Bill, at 97. "The Task Force, 
therefore, objects to Section 103 and any other type of mutual 
consent provision.' at 24. 

Thee statements are remarkably revealing. The Task Force 
concluded that the people of Guam ultisiately are to have no voice 
in their political future. Their consent is not required. The 
United States will make the decisions unilaterally. This is not 
government with the consent of the governed and is impossible to 
reconcile with the world-wide self-determination movement. 

This change in its mutual consent position is not surprising. 
While the Task Force Report attempts to lay blame for its changed 
position at Guam's door stop because of a Commission proposal to 
guarantee the viability of its mutual consent proposal, the Task 
Force obviously abandoned mutual consent because it wanted to 
maintain the flexibility to do what it did after the completion of 
negotiations with Guam - change positions unilaterally. As 
Governor Ada concluded after the report's release, clearly, a 
mutual consent provision is Guam's only alternative, if 
Commonwealth is to have any meaning. 

D. Congress Can Bind Future Congresses Through Mutual 
Consent 

The concept of a binding agreement idiich establishes the 
boundaries of the relationship fits well within the United States' 
legal and political system. Although the mutual consent provision 
is designed to accommodate Guam's desire for self-government, it 
also recognizes and accepts Congress ' continuing and unique powers 
under the Territorial Clause and applies these powers to establish 


23 



431 


the imitaal consent obligation. To reconcile mutual consent with 

Congress' broad powers under the Territories Clause, the Commission 

on Self-Oetermlnatlon has proposed that a new provision be added to 

the draft Act setting foirth explicitly the Congress' obligations 

under the mutual consent provision. The proposed provision which 

muld be added to Title Twelve reads as follows! 

Section 1202. Bstabllshraent of Covenant and 
Granting of Fifth Amendment 
Property Rights 

The Congress, acting pursuant to Its powers 
vuider Article IV, Section 3, Clause 2, by 
adopting this Act establishes a covenant 
between the people of Guam and the united 
States Congress for Internal self-government 
by the people of Guam, the terms of vdilch 
shall not be altered without the mutual 
consent of the people of Guam. To give effect 
to this covenant, the Congress of the United 
States hereby agrees that none of the terms of 
this Act shall be altered by this or any 
future Congress without the agreement of the 
people of Gueus and that this right to~ mutual ' 
consent shall be deemed as giving the people 
of Guam emd the Government of the Commonwealth 
of Guam a constitutionally protected property 
right In self-government under the Fifth 
Amendment of the Constitution of the United 
States fdilch Is enforceable In the courts of 
the United States. 


The essence of the proposal Is that the people of Guam and the 
Congress are agreeing to enter Into a binding contract, a covenant, 
with the Congress explicitly agreeing that the rights being 
afforded to the people of Guam are In the nature of property rights 
protected by the Due Process Clause of the Constitution. 

This proposal was so threatening to the Task Force that. In an 
extraordinary departure from the procedure agreed to for the 
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negotiations on virtually every other proposal. Its members were 
directed not even to discuss It. Although there were no 
discussions, the Task Force did comment on the proposal In the 
January 19th Report. According to the Task Force, only contract 
rights or property rights give rise to Fifth Amendment protections , 
not regulatory programs, "or as In Guam's proposal, essentially 
political rights that cannot be reduced to money judgments . ' 
Second Task Force Report at 97. The Report relies on Bowen v. 
Agencies Opposed to Social Security Entrapment. 477 U.S. 40 (1986). 

The Task Force apparently viewed the proposal as a threOFat to 
the United States' sovereignty In Gueun. In fact, the government's 
entering Into a binding agreement has nothing vdiatsoever to do with 
sovereignty. If sovereignty were construed to mean that the 
Federal Government could never enter Into any kind of binding 
agreement then no treaty la valid, no government bond could be 
redeemed and no contract enforced. Similarly, the Federal 
Government's sovereignty over the States Is limited by the Tenth 
Amendment to the Constitution, resulting In idiat la often 
referred to as dual sovereignty. There Is no Inconsistency between 
the Federal Government's sovereignty and the concept of the Federal 
Government limiting Its own authority voluntarily. 

Ultimately, the question Is whether Congress can Irrevocably 
limit Its broad territorial clause authority. There Is no direct 


The Tenth Amendment provides t "The powers not delegated 
to the United States by the Constitution, nor prohibited by It to 
the States, are reserved to the States respectively, or to the 
people . ” 
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Suprene Court prac«d«nt which answer* the question. The Task 
Force's reliance on Bowen , however. Is clearly misplaced. The law 
In question In BQ%ten contained a provision expressly reserving to 
Congress Itself '[tlhe right to altar, amend or repeal any 
provision* of the Act. Bowen . 477 U.S. at 50. The decision merely 
reiterated a 110 year old rule that whenever Congress reserves on 
to Itself the right to amend legislation It may do so. The Court 
stated I 


we have emphasized that *[w]lthout regard to 
Its source, sovereign power, even when 
unexarclsed. Is an enduring presence that 
governs all contracts subject to the 
sovereign's jurisdiction, and will remain 

Intact unless surrenderkl In unmistakable 

terms . * 


Bowen . 477 U.S. at 54 (eiq>hasls added). 

Guam's proposal sets forth In "unmistakable terms* the limits 

Congress Is accepting. In fact, the Supreme Court has repeatedly 

a 

upheld agreements which bind the government. 


the right to make binding obligations Is a 
competence attaching to sovereignty.... The 
Congress cannot Invoke the sovereign power of 
the people to override their will as thus 
declared. The powers conferred upon the 
Congress are harmonious .... Raving this power 
to authorise the Issue of definite obligations 
for the payment of money borrowed, the 
Congress has not been vested with authority to 
alter or destroy those obligations . 

Perry v. United States. 294 U.S. 330 (1935).*’ 


See also United States v. Bakins . 304 U.S. 27 (1938) ■ 

It Is of the essence of sovereignty to be able 
to metka contracts and give consents bearing 
upon the exertion of governmental power. This 
is constantly Illustrated In treaties and 
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Nhll 9 a dlatlnctlon obviously exists between the Government's 

rights to abrogate property rights and the issue of Its authority 

to exercise political power In the territories, the Supreme Court's 

frequent statements that the Government can bind Itself do not 

appear to be limited to commercial-type contracts . The Court has , 

for Instance, upheld limitations on federal political powers in 

areas ceded to the federal government by the states pursuant to the 

Territorial Clause. In Fort Leavenworth R.R. v. Lowe . 114 U.S. 525 

(1885), the Court upheld an agreement between the Federal 

Government cmd Kansas dividing taxing authority. The Court stated: 

Though the jurisdiction and authority of the 
general government are essentially different 
from those of a State, they are not those of a 
different country: and the two, the State and 
the general government, may deal with each 
other in any way they may deem best to carry 
out the purposes of the Constitution. . . . 

Fort Leavenvrorth ■ 114 O.S. at 541.“ 

The Congress clearly also has authority to dispose of property 

under the Territorial Clause. This power Includes both the 


conventions In the International field by 
idtich governments yield their freedom of 
action In particular matters In order to gain 
the benefits which accrue from International 
accord. 


“. Similarly, In Collins v. Yosemlte Park s Currv Co.. 304 
U.S. 518 (1938), the Court upheld an agreesient between California 
and the Federal Government which reserved certain rights to 
California when It ceded Tosemlte Park. The Court concluded that 
the Federal Government and the states could enter Into agreements 
concerning jurisdiction over property within their borders , and the 
courts should ‘'recognize and respect* the agreements. 304 n.S. at 
527-30. 
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absolute right to dispose of property In Its entirety or to dispose 

of part of the governments rights In property.*’ 

Of course, a significant difference may exist 
between the disposition of property and the 
disposition of sovereign authority. 
Nevertheless, the conclusion that Congress can 
partially dispose of matters over which It has 
the power of total disposition has 
considerable logical appeal. If Congress 
could totally dispose of Its power over the 
Philippines by granting them Independence, It 
seems logical that It could also partially 
dispose of Its powers by granting them 
scxnethlng less than complete Independence. 

Whether Congress could later change Its mind 
as to the partial disposition is not clear, 
but soma kinds of dispositions are by nature 
final. For exaBg>la, If Congress disposes of 
Its powers over territory by admitting It as a 
state, that would seem a final disposition of 
its territorial powers; Congress cannot change 
later the status of a state. Similarly, whan 
Congress granted Independence to the 
Philippines, It disposed of Its territorial 
power over them for all time. 

Inventive stataamanshlo ^ 3 ^ Xbs Territorial Uauafii Thfl 

Constitutionality of Agreements Limiting Territorial Powers . 60 Va. 
L. Rev. 1041, 1060-61 (1974). 


*’. For Instance, the Supreme Court has approved of the 
Government's rights to lease mineral rights. See United States v. 
Gratiot. 39 U.S. (14 Pet.) 526, 536 (1840) (’It lies In the 
discretion of Congress, acting In the public Interest to determine 
of how much of the property It shall dispose . ' ) . In Ashwander v. 
T.v.A. . 297 O.S. 288 (1936), the Court approved a contract for the 
sale of electricity rejecting an argument that the Government 
lacked constitutional authority to dispose partially of Its 
property by contract relying on Congress' authority under the 
Territorial Clause. Id/ 330-36. The Court has also found that 
In the context of Congress' powers, ’the greater Includes the 
less’. The Late Corporation of Church of Jesus Christ of lAtter 
Day Saints v. Dnited States. 136 U.S. 1, 45 (1890). 
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IV. COHCLOSIOH 

Under the Territorial Clause, the Congress has broad authority 
to carve out a unique relationship with the people of Guam, The 
Supreme Court has traditionally given Congress broad latitude to 
deal with the political rights of the people of the Territories. 
It Is also apparent that the Court Is prepared to find that the 
Congress can enter Into binding agreements dealing with property 
and certain political rights, while the Issue now being presented 
by Guam has never been directly confronted by any court, the courts 
have traditionally been quite solicitous of congressional action In 
the territories. As the Ninth Circuit recently stated, "we must be 
cautious In restricting Congress' power’ In the territories. Wabol 

V. Vlllacrusls. 958 P.2d 1450, 1460 (9th Clr. 1992). 

In the end, the decision whether to agree to a mutual consent 
provision should be viewed as a policy decision not a legal one. 
IS the united States prepared to recognize that because It has no 
present Intention of granting Statehood to Guam, basic requirements 
of fairness and democracy demand that an alternative be found to 
the state of pupilage In idilch the people of the territories now 
find themselves? Mutual consent Is that alternative. 


29 



437 


ATTACHMENT B' 
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I m-|MnnKiU lit jN4«r 


iXTice ot Le^al Cuunwl 


OnH«'-i<l)« ll,irti»i*iH oc ;■*.* 

0«|| JV ^.M«t- C At|.^IW% ti«iwf«l 


July 28. 1994 


.MEMORANDUM FOR 

THE SPECIAL REPRESENTATIVE 

FOR GUA.M COMMONWEALTH . 

Fiom: Teresa Wyim Rosebotott(h 

Deputy Assisoot Attorney Genenl 

Re: Mutual Coasem Provisions in 

The Guam Commonwealth Legulabon 

The Guam Commonwealth BUI, H.R 1S2I, 103d Cong.. Itt Sea. (I99S cxmtaiiis 
two sections tei(uitiii( the mutual consent of the Government ol the United Siaes cnnd the 
Government of Guam. Sectioo 103 provides lha the CommonwcMlh Acs ooult hoe amended 
only with mutual consent of the two (ovenuneas. Section 202 provides dot as FSedeial 
laws, rales, and tegulaiioos passed after the enacnneai of the Conunonweahh Aa^wauld 
apply to Guam without the numial consent of the two govemmenls. The BcprcseaeaBalives of 
Guam insist that these tiro sectioos are cracial for the autonomy and economy afCXSuam. The 
former views of this Office on the validity or officacy of mutual coosca lequbBeaeaas 
included in kgishlioo foveming the reladonship between the fbdeinl govenaeazaad non- 
state areas. Ls.. areas under the sovereignty of the United States that are aot Saaecs.' have 


' T« 


t frain the tffe of a cl i w i cil m ritoiy w Um ct ■ Cw 


consiiMioiiortheitowa •Uoriioaiad «<leeim|Maner. neiai beiaiaMTmiieri^andureiB ttw i 
wnu wri hsiarlicWMaein aM ipplicablriamia. W* UMrefei* Aett lefa ■ ~ 

CoouMawaaltln at aoa^im ama mdK We iwanifBty ef On Uaktd Steue e> hiWIir re a 
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ikM Nwn cimwtie*-- ihewtMc hat« carefully uwumineJ ihn nv;; (jur o>acluM<in i<. 
that iheso clausa auaoc «cnou> coniiinilninal issues and are kfally MeatarotceaMe.' 

In our vim. a a is impoiMm lhar the (ext of (he Guam Commomealth Ac( nor create 
any illusory expecaoaaas that might to mislead the electorate of Guam aaoout the 
consequences of He l e S rgi s la t ion. We must therefore oppose the inclus»n in the 
Commonwealth Aa omf any provisions, such as mutual consent clauses, tlnhat are legally 
unenforceable, mtasss their uoenforceability (or precatory nature) is ctearly suted in the 
document itself. 


I. 

The Power of Congress to Gove m the Noo-Suie 
Aims under the Sovereimtv of the United Senr. 
is Henarv within Constitutional LimintioM 

All teniuiy lumder the sovereignty of the United Suta ^ iao.D-two groups; the 
States and the aasxafaat are not Stata. The latter, whether called iniunories, possessions, or 
commonweaMis, mere governed by and under the audwrity of Cotyrem. As to those areas. 
Congress exetemtiahe combined powers of the federal and of a stale paovemmeot. These 
basic consideiatimErwete set out in the leading case of Nstinml Itei* . v rraimv nf YinWne 
101 U S. 129. m-333 (1880). There the Court held: 


= To our kMut^eeme Ini oosudentioa of ihe velidiqr of Buiual comae c^mo occumd ■ l«S9 k 

connociioa with nMki » mead We PuMie Rice Fodonl IWaiioas Act itii 

Ike positioa lhat rtemaaaor m am qaaeiaa «m doubtful but dud lueh cluam Aakdamat ba « fp~i aa ihc 
arouod that lhay aabi^aud Ac caau il iitiooal fouar of Cni i si ma la IMS Ue Dwanumeator Jaalioa apked Ihe 

nich clauam wan Imdhdbr alhetho bacausa Coogiam could ciaits vaatod ri|bk IB neeamias of a wciiioiy Ike 
could net r i vnbd iian l il inlb r. Iba OipaitiM adhcfcd la Uds pooilica k IVD b caenaiaa wik dua 
pcadiaf MiCfoacamamnaa atfaliaiaas k i aeoiacaaduat appiovad by kea AmUMU Anacaay CcaeW 

Rehnquiit. Oa fcbamkt afkbadvin a BNtual caoaaal clem wm ktolad k Skaein lOS of dw Covtaam 
with die NatthaiaMMna W iai l i The Dip ii tiM a l ceat ka ad loiuppeitkavaMewvaf aiamal ceamuiclauici 
kcoluieciiooanmkaSnilNSTartFbicaRapoiioeihaCuaaCaaaoaaorikHill. Tkt Dcpwtatai 
laviaiicd this kouckkne aefy ISStTsk cooaectioa wilk ko Aetto Rico Sana kkaecadaai lilt k lighlof 
B&wai V- Aeandmthumd liiSiir Sac. Eananmau. 47T U.S. 41. 3S (IMS), mdenaadudad ihk ken could 
aot be aa anfanadk vaonlad rifk k a political eeue hcaca due munud cemm ^^nm wea kaircclivi 
became key wou R aaae bkd a eibicqucal Coegrm. Wa lock ka aaae pcaitiaa a kna Sacaad Cuaia Tab 
Force Report kead tHiiiig ke he daya of ke Buk Adaiiaisiatioa k haaaiy ISM.. 


’ Mutual coumekkuea an uci a aoval pbCDomeaoa: indeed kqr laiadtt tkCcEuaeiiuiioa. Sectiau 14 of 
the Norkwee OiMmaacc cn a tlinwl ea 'attklea of compact, belweca kc ctiskal S 
Slates k the said taenaary. aad [kail] foruver nmak uoahcnklu. uolen by c 
were kcorporalirluMaii eaprenlyerby rcfcreocu into ouayoerly lacritetadc 
Bialebracln . «>(:R.(.rOWaR.I4S4.441(ltm TlMcupiouaBtitadosaBte' 
rocmaed larfcly m kaae qaialica wbedwr ka teniloriea' cMifalioas uade 
Cooeinuka. or 'Muuki knUoiy becaaa a Sutt. at kt lasult afka ti|ual 



Than aiticka 
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It » cttuinly no* too lite ut dmiin ihu power of Cuntien lo givacro 
tke Territoriet. Theie have teen some diffieiences of opinion as to the 
panicular clause of the Constitution from which the power is derived, tu i that 
it e.sisis has always been conceded.' 


All tenitoiy within the jurisdiction of the United Sates nor raclidoed in 
any Sate must necessarily be foveniod by or under the authority of Ctstseress. 
Tlw Territories are but political subdivisions of the outlyinf rioinioion cf ththe 
United States. Thett lelaihm u the ^neral fOvemineM is much the saae-.: as 
that which counties bear to the respective States, and Coo|tess may Iqislaiate 
for them as a State does for its municipal oifanizalions. The orpaic kai v rrf a 
Territory taices die place of a con^mtkm as the ftindamental law of the hMooU 
(ovemment. It is obligatory on and binds the tetritorial authorities; btt 
Congress is supreme, and for the purposes of this department irf ha 
governmental authority has all the powers of the people of the Unhed Soates, 
except such as have bm expressly or by implicaiion leseived in the 
prohibirioas of the Constitotioo. 

XuySQB Win amidptied fat Oikf tastice hbrdiall't seminal ofite in Amsikao 
Insurance Co. v. Cams. 26 U.S. (1 Feu) Sll. 542-43, S4« (I82S). The Chtf TJustice 
explained; 


In the mean time [Ls. the imetval between ao(|uisiiioo and awAomad], 
Floiida comtanes tobe a terinxy of the United Simes; goveraedlqr riiciame of 
that clause in the Coristitutioa, which empowers Coogresi *io —«*»» nl needful 
nites and r^latiou, teqiecsi^ the mtrfaoiy, or ofhet property tii*w «i «n ;; to 
the United States.' 

Ferh^M the power of tovening a mniioty belonj^ so Oe T'liriiii il 
States, which has not, by becoming a state, acquired die means of lelF^ 


< Soma 4«iv>d Owl rawer Um umoriQr ef Ihr UsM Sum lo •cgaiiv Mniuv, sitwz-i Ann Uh nwR 

(KtafiovcRiiMy.waanliineiheTeniiaiyClaaeoCteCoaititutioaeriktUwMdlUiu Arus. IV. Sec. ). 
a. lipunuawiewliickCoaiiHihai'PliwMtotfapoHafeiidiiulninueedMMeimdlifBulaiions 

(capecliaf tha Taniloiy or adwr Plopeiw bekmpi^ IB Aa UBhaU SUOm*. Sm OA, damism.^m!iaaSL£B, ' • 
earner . 2t U.S <1 fw.) 511. 54t f 11241: Memioo Chuiili v. Iloiiirf yuia^ 136 U.S L, fi-Mi (ISPO); 
Dowim V. gidsuSI. I<2 U.S 244, 2W (1901). 

At pmeoi. me Teniwy Claiue or tha Couiiuiion ia geaenlly couMerad u ho iiiiauiii of he 
pnmorCoiianuMimomlhaooo-alauanoa. Hooyaii A Alliaon Cb. y. tvux 3M tl A tsg 2 . 

( 1943 ): ^laimaLiad •- BsmMSim- 42 a u.s. sn. stt (ipm): Hanii v. Smn.«*a a u.£. asi 

119am: tea alao Wahal v. Villaeiuail . 9SS F.U 1450. l4S9(9lhCir. 19921. ct. da^rf mO ai^B. PhiliBBiBa 
r^wda-lBC. >. WahBt U.S 113 SO. 473 (1993). (FoolBota nwrU**.) 
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j * nuy Ksuli Mcemrity t'tom llw tacts, that < n not within the 

nMiiiiliin linn of any panicular state, and is « ithin the power and jurisdistHin nl 
ihne Uniniied Sates. 


'Ian leisjislaiing for them (the Territories). Congress esercites the combined 
of the general, and of a state government.' 

U. aisa:-433. sa6. 

mhe p^ower of Congress to govern the non-stale areas is plenary like every other 
legisbeives praower of Congress but it is nevertheless subject to the applicable provisions of the 
ConsamnniaB... As Chief Justice Marshall sated in Gibbons v. Orden . 22 U.S. (9 Wheat) 1. 
196 (ISSf). '»ich respect to the Commerce Power 

'mis Fpower [the Commerce Power], like all othen vested in Congress is 
cccampBiete in itself, may be exercised to its utmost extent, and Kknowledees no 
ii.i»iitmti«n s. other than ate prescribed in the constitution . (Emphasis added.) 

misa Jiiiitiatioo on the plenary legislative power of Congress is self-evideat. U 
necessamly friollows from the supremacy of the Constitiitioo. SB £•(.. Hodd v. Vit«inia 
x4iniWiiitiw xivt WwlamMinn Assoc. . 4S2 U.S. 264, 276 (19(1). That the power of 
CongreBB ur iler the Territoiy Clause is subject to constitutional Bmitations has been 
le cu g nui m d ian rnnntv nf Yxninnn 101 U.S. at 133; JJaaOB v. fidSCU. 182 U.S. 244. 290- 
91 (19001)-. TTSiwivt nf Columbia v. 'Tliomoson Co. . 346 U.S. lOO, 109 (1933). 

mniiillj the power of Congress over the noo-sate areas persistt ‘so long as they 
temann ian a a territorial condition.' Shively v. Bowlbv . 132 U.S. 1, 4S (1894). Sst also . 
Hnrwemj* --Anixnw Co. v. Evan . 324 U.S. 632, 673 (1943) (recognizing that during the 
).«. period between the establishment of the CommooweaMi of the Philippine 

Islanfcanndl die final withdrawal of United Stales sovereignty from those islands ‘Congress 
reoias ppienaary power over the leniiorial govemment'). 

Tlhee pleiiaiy Congressiooal authority over a non-stale ara thus lasts as long as the 
area ui»«i»«iv that status, h terminates when the area loses that nanis etther by virtue of iu 
admissiBBa aas a State, or by the termination of tbe sovereignty of the United Sates over the 
area by vdiere gram of independence, or by its surrender to the sovereignty of another country. 
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11 . 

The fe^oc»bk Naluw of Conf ressiOMi Leg;»i<l«ion 

Rellliag lo llw Goviirameiw ^ Non-Sna f Awat 

While Congress has ihe power to goveni the non-saie it need not exereise ihai 
power itself. Congress can delegate to the inhahitams of iinii iini anas fvU potnrs of self- 
govemmeni and an autonomy simitar lo that of States and has donme so since the beginning of 
the Republic. Such de^aiiM. however, must be 'consisKni ■■nth the supremacy and 
supervision of National authority*. Clinton v. Enelebrectit . gg OJ.S. (13 Wall.) 434. 441 
(1872V. PtisnoRiWv. SllsMLCiL. 302 U S. 2S3. 260, 261-62 llCtSST). the lequiiement that 
the delegation of goveinnientai authority to the non-state anas beoe subjea to federal 
supremacy and fedeial supervision means that such delegatkin is 3 necessarily subject to the 
right of Congress to revise, alter, or levoim the authortty gnaened. District of Cniiimhia v. 
Thompson Co.. 346 U.S. 100. 106, 109 (1953).* Sss ala. Camied States v. Shatpnaclc . 355 
U.S. 286, 296 (1958), BaoiS v. Boreham. 233 F.2d 110. IU(30sd Cir. 1956), Fin-mmi s 
Insurance Co. v. WiaWngtCQ. 483 F.2d 1323, 1327 p.C. Ot. : 1973). The power of 
Congress to delegate govenunental powers to non-state amns tarns is contingent on the 
mention by Congress of its power to revise, alter, and revolie ttatat legislaiion.' Congress 
therefore cannot subject the amendmern or repeal of such legsdtatioii to the consent of the 
non-state area. 

This consideratioo also dispose of the argument that tag- p o wer of Congress under the 
Territory Clause to give iq> to sovereignty over a non-stass aama includes the power lo make 
a partial disposition of that authority, hence that Congress cnshtiri give up to power to amend 
or rqreal statutes iel«ii% to Ihe governance of non-sMe aiem. TStst, as shown Mrove, the 
retention of the power to amend or lepeal legislatioa detegasarcsovenmcntal powen to a 
non-state area is an integral etement ot the delegalkn power. CXoogiess therefore has no 


' Thompson dodi vidi the Disnia orcolunbu'i fovomnai wSick awasovidad for by An. I. S«. S. a. 

17 of dw CoasUnnioa. fadwr dun with the aoa-staic anas at la whaaa Sfo CSjoograaaioaal powar iadarivad from 

the Tamfoiy Clauae. T- *•— r “t •*— ir 'tiii inr Itiii In lliii riiini i 

to sovera die Diatrict of Coluiabia aad die aoe-stete etcea are ideMicai. foSndaed. the Coiut relied oe 
dealins with aoa-alala areaa. {.S'. Hemtiacllle v. Teombi . SJ U.S. (It Wdiill.) SdS, SSS (IS74), lad 
(Tirisliaatoa v. Kiel Ceiiigtr . 23S U.S. 3SS (1915). when il held foat caa dele^ hi tefislalive 

authority under Art. I. See. I. O. 17 of the Ceestilutiea to the Dialriet. wSamieet to the power of Ccoyresa at any 
time to revile, alter, or tevelte the! authorinF. 

* Coogreis haa exatciied Ihil power with reapaet to the Diatrict of OSaemabia. The Act of Fehniary 21. 
1871. 16 Stal. 414 gave die Ksirict of Coltunbia virruat temlorial rttalw. ntoadi a a govemor appoiaad hy the 
Piesldeai, a legislative asaeirtMy dw iacliided aa elected hoaae of itrlrfe r will e detesue ia Cae|ieia. The 
1871 Act waa lepealad by the Act of June 20. 1874. It Slat. 1 16. whirh ■aatnsaltri emoai etheii Ihi pmyisioaa 
for the legtalativc assetabty aad a delcsete ta Cat^teea. and eatahfiahad,a pi iiiaaii in by a Coaimtaiioa^ ;> 
•ppoint«d by (be Pr e ri dc ii t. 
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au.^umtv to cfucl Icf isUlion uitdcr itw TcfTiuif\ Clause (hat atiukl lima (he unleUctuU 
c-eicrcise ot' its pouer to amend or repeal. 

The same result flows I'rom the consideration that all non-stale areas are subject to the 
aichoioriiy of Congress, which, as shown above, is plenary. This basic njle does not permit 
lie c:::reaiion of non-state areas that are only partially subjea tu Congressional authority. The 
penoary power of Congress over a non-state area persists as long as the area remains in that 
cmdalition and terminates only when the area becomes a State or ceases to be under United 
Saierrs sovereignly. There is no imermediaty status as far as the Congressional power is 
m t cise med. 

The two mutual consent clauses contained in the proposed Commonwealth Act 
tiereeefore are subject to Congressional modificalion and rep^. 

ID- 

The rule that leg islation deleealine tovent mental powers to a non-sute area 

must be subject to amendment and repeal is but a manifestation of the general 

rule that one Congress cannot bind a subsequent Congress, except where it 

erralM veaed ri.hrt enfnireahle iinder rlie I>ie Pmemi Clause of the Fifth 

Amcihlniat. 

The rule that Congress cannot sutiender its power to amend or repeal legislation 
seiatating to the govenunent of non-stale areas is but a specific application of the maxim that 
once Congress caranc bind a subsequem Congress and the case law developed under it. 

The niionale underlying that principle is tbe considentioo that if one Congress could 
preiBvent the subsequent amendment or repeal of legislation enacted by k, such legislation 
woould be frozen permanently and would acquire virtually constitutional stanis. fustice 
Bieeennan expressed this thought in his dissenting opinion ia llnlmd .enn-s Trust Co. v. New 
letgsev . 431 U.S. 1 . 4S (1977), a case involving die Impairmem of tbe Obligation of 
Coemiracts Clause of the Constitutioo (An. I, Sec 10. Cl. I): 

One of the fundamental premises of our popular democracy is that each 
generation of representatives can and will remain responsive to the needs and 
desires of those whom they represem. Crucial to this end is the assurance that 
new legislators will not automatically be bound by tbe policies and 
undertakings of earlier days.... The Framers fully recognized that nothing 
would so jeopardize the legitimacy of a system of govenunent that relies upon 
the ebbs and flows of politics to 'clean out the rascals’ than the possibility that 
those same rascals might perpetuate their policies simply by locking them into 
binding contracts. 
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Nonetheless, the iiusiiii that ihk C»ii|cie«k Iwd luioiurv Congress. Ii. e . s 

teiul nik. has its liinil$. .As earls as ISIO. Oud JutuSKe MasMall explained in Fleu i. s 
ftelek . Ill L'.S. It) Cranchl <7. 135 ilKIUi: 

The principle usened is that one kfnniaiure d casompetenl to repeal any 
act which a fomter legislature was cotpanitm to pass. »— << that one legislature 
cannot abridge the powers of a succeeding len^slanue. 

The correctness of this principle, so fsfu- as t eyece os general legislation, 
can never be controveited. But. if an aa here done nn le rei a law. a succeeding 
kgislanire cannot undo it. The past canu bte recalled b-by the most absolute 
power. Conveyances have been made, ihosese cooveyaceses have vested legal 
estates, and if those esutes may be seized bjoy the seneteaeign authority, still, that 
they originally vested is a fact, and cannot ao he a a bet. 

When. then, a law is in its nature a cccootiact. when absolute rights have 
vested under that contract, a repeal of the lam camci desevest (sic) those rights. 

The powers of one legislanire to repeal or atameod the araas of Oe preceding one are 
enmited in the case of States by the Obligation of C Ej on uacs s rx.»— «* (An. I, See. 10, Cl. 1) of 
:ae e Constitution and the Due Process Clause of *e:iFF0onBeafc a Amendment, and in the case 
of CCongressional legislation by the Due Process Oaaauae of Ae fTifth Amendment. This 
grinnciple was recognized in the Sinlrine-Fund rawwc 9g UX 7^00, 718-19 (1879): 

The United States cannot any mom dahan a Sore saateifere with private 
tights, except for legitimate govemmenol pmmposes. TBlKy aie not included 
within the constitutional prohibition wUdk p^ u enas Snmea fttmi passing laws 
impairing the oMigatioo of contracts, but eqninally wife wnh. States dwy 
prohibited from denrivinn nnrxniM nr ennuunMinwc rfpnmnmtv whhrei. H.» 

process of law, -rw-i- ■-[U-i — ■ — * — ^ — =^Tiit p««Hng 

compensation, the lands they have given Aims cotpotaiamn to aid in the 
construction of its railroad. Neither can Aegey by kpsiaaiioo compel the 
cotporation to discharge its obligations ii rew epn m iwi— subsidy bonds 
otherwise than according to the terms of rhee coanaa aUicady made in that 
conneetkm. The United States are as meeh-lrbouad by taheir contracts as are 
individuals, (emphasis supplied.) 

lISQ Bowen V. Aeencies Opposed to Soc. Snr. nnmrunnuMiii 477 U.S. 41, S4-S6 (1986). 
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IV 

Tht Pin; Pn<es^ Clause <kies iw Pierecl udc Con«re«» fmni 

Amending or Rgnealint Ihe t»o r^i nstni ClaiiMS 

The question iherefone is whether the Due hemcess Clause of the Fifth Amendment 
precludes a subsequent Congress from tepealing legBialation for the governance of non-state 
areas enacted by an earlier Congress under the T en a am iy Clause. This question must be 
answered in the negative. 

The Due Process Clause of the Fifth AmendUnenl provides: 

No pgQail shall ... be deprived of life. GbeRny. or orooertv without due 

process of law. (emphasis supplied.) 

This Clause is inapplicable to the repeal ora amten dineot of the two mutual consent 
clauses here involved for two reasons. First, a noa-SESiate area is not a 'person* within the 
meaning of the Fifth Amendment, and. second, suikrn-tepeal or amendment would not deprive 
the non-state area of a property right within the M nht g of the Ftfth Amendment. 

A. 


A imn-aate area it nee a nerwui in the nwimn. of the Due Process Chuse of the 
Fifth Amendment. 

In South Carolina v. Katzenbach. 383 U.S. 3001. 323-24 (1966), the Court held that a 
State is not a person within the meaning of the Dae ETiocess Clause of the Fifth Amendment. 
S££ also. Ahbima v. EEA. 871 F.2d 1S48. 1SS4 (IILlIh Cir.), ko. denied. 493 U.S. 991 
(1989) ('The State of Alabama is not included onang the entities protected by the due 
process clause of the fifth amendment'): and Siam oiif OM ahmiia v. Federal Energy 
Regulatory Comm.. 494 F.Supp. 636. 661 (W.D.CBU. 1980), itU. Ml F.2d 832 (lOth Cir. 
1981). EsiL denial, sub. aim. leoi v. ir<»i»r«i tyv p»r.iM~Y Pnmm 457 u.s. 1 10s 
(1982). 


Simibriy it has been held that creatures or inastrumeatalities of a State, such as cities 
or water improvemeffl districts, are not persons aidiBim the meaning of the Due Process 
Clause of the Fifth Amendment. Chv of Sauh Sm. 1 Marie. Mich, v. Andrus . 532 F. Supp. 
157, 167 (D.D.C. 1980); El Paso. County Wurer immpnweniew ruariet V. mwrjlTS 701 F. 
Supp. 121. 123-24 (W.D. Tex 1988). 

The non-state areas, concededly. ate not Shames or instrumentalities of Stales, and we 
have not found any case holding directly that they amie not persons within the meaning of the 
Due Process Clause of the Fifth Amendmem. Ttary are. however, governmental bodies, and 
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IIK- (aiHinak itl 5\<ulh .CiluMlIU ' Kiii/twhiim. _ 3»j t.S. M 301 . appar. h> Ik iIui mkIi 
I xHlie^ iK IKK piuwctMt by llw Due Pnvev. CEtau-.e .<• the Filth Amendniem Moiwuer ii .• 
Kell established lhai the polilical subdisiMtiuiuiul' j Stale are not conskkied persons pneecieO 
a^ apainsi the Stale by the pros iskms of the Fdnuneemh Amendment. Scj. cx.- New.iri v . 
Ne« lersev . 262 U.S. 192. |9n (|923l: UiliMmt v. Nfavor of Baliimow . 289 U.S. 36. 4U 
ll'>33i: South Macomb Disposal Auihoniv «. TTownshin of Washintton TOO F.2d SOO. SOS. 
.SOT I6ib Cir. 1986) and the authoraies dies cicaed. The relationship of the non-sute areas to 
the Federal Government has been analo(aet tom that of a city or coumy to a State. As uated. 
stmra . the Court held in National Bank v. n—u. Vankion . 101 U.S. 129, 133 (1880): 

The territories are but political subdvisnsions of the outlyinf dominion of the 
United States. Their relation to ds feneneral fovemmeni is much the same as 
that which counties bear to the respea i nive States ... 

More recendy. the Court explained donat a non-sute area is entirely the creation of 
Congress and compared (he relationship h o neaen the Nation and a non-state area to that 
between a State and a city. iinitM ~:Wheeler. 43S U.S. 313, 321 (1978). It follows 

that, since States are not persons within the iinie iiiiin of the Fifth Amendment and since the 

political subdivisioos of Stales are not pmnii -within the roeanint of die Fouiteenth - 

Amendment, the non-state areas are not pnnnmt within the meanlnt of the Due Process 
Clause of the Fifth Amendment 






legislation. 





As explained earlier, a subsequent Canenpess cannot amend or repeal earlier legislation 
if such repeal or amendment would viotam dnne Due Process Clause of the Fifth Amendment . 
ix.. if such amending or repealing legistanorn would deprive a person of propeity without 
due process of law. It has been shown inihee preceding part of this memorandum, that a 
non-state area is not a person with the m e m i nmg of the Due Process Clause. Here it will be 
shown that mutual consent provisions in hgniilatinn. such as the ones envisaged in the Guam 
Commonwealth Act. would not create pitp e iet ty righu within the metuting of that Clause. 


Legislation concerning the govemaKce of a non-state area, whether called organic act. 
federal relaiions act, or commonwealth ae:. tlafaat does not contain a munial consent clause is 
clearly subject to amendment or repeal by tn t nhte qu eat legisbttioo. A non-state area does not 
acquire a vested interest in a patticalar sagee of self government that shbsequent legislation 
could not diminish or abrogate. While sch lilegislaiion has not been fiequeot. it has occurred 
in connection with the Distrkt of Cohunhn. Sst Diuiia of Cohimhia v. Thnmptfm Co. . 
346 U.S. 100, 104-OS (1933): ama n.6. Heaenoe. in the absence of a ntulual consem dtam. 
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Icci'latiiw ciHKxrmiiif Ihe fnxcnimetn iM a mw-NBeic wa n subject In iitiicn.lincni nr rciK-al 
In uibsequem lefitUtkm. 


This leads to Ihe question whellier the adtonm of a mutual consem ebuse. ii, of a 
provision that the lefislaiiun shall not he modinadaor repealed uiihnui the consent of Ihe 
Csneninieni of Ihe United Stales and the GovenamneM of the non-sute area, has the effect of 
creating in the non-sate areas a specific sutus a — n u aiup lo a propeny right within the 
meaning of the Due Process Clause. It is our coKoduskM dial this question must be answered 
in the negative because (I) sovereign gov rmmrdd il pouren cannot be coniiacted away, and 
C) because a specific political relationship does aamai coasrinite 'property' within the meaning 
of the Fifth Amendment. 

I. As a body poUlic the Covemmem ofthne Uniied Stales has the general capacity to 
enter imo contracu. UaiieLSlatES v. liiigQ. 30DU.S. (S Pet.) IIS. 128 (18)1). This 
power, ^ever. is generally Umited to those lypeKS of comiKts in which private persons or 
coipoiitions can engage. By contrast (sovereigal ■ 'gove r nmental powers cannot be 
contracted away.' North American Coml. Co » runited States. 171 U.S. 110. 137 (1898). 
More recemly the Supreme Couit held in cor m eoie m m with legislataon arising under the 
Contract Cbuse (Alt. I, Sec. 10. Cl. I) of the Caansrihilioa that 'the Contract Clause does 
not require a State to adhere lo a cootnet that s as nuuiJus an esiealial attribute of its 
soveieigncy.' UpiMO SBIH Tlllilt Ctl v. 431 U.S. I, 23 (1977).’ la a similar 

cootexi Mr. Justice Holmes slated: 

One whose rights, such as they am.^. ate subject to «i«t» restrictioo. 
cannot remove them from the power of Arne Stale fay maldi« a contract about 
them. Hudson Wamr Cn. v. McCaiter. ZBUt U.S. 349. 3S7 (1908).' 

Agreements or compacts to the effect daa ttahe Congress may not ameiid legislatioo 
rehiing to the government of a non-state ana widamoul the consent of the latter, or that federal 
legislation shaU not apply to Guam ualets rnnir mai p i toby the Ooveremem of Guam would 
unquestionably putpott to sunender essential pn im ui of the federal govemmem. They are 


' Cun 1111111 uadw Iht CoMian Chun knMum baa. a 9 
alw apflicaHa wba ceauins nadc by dw b4nil gam 
ritwcui iM U t rUMi m dw Sues dne dw Fifth Am 

Ihfttlli Cnnimfla. «■ b.a. omv c».. u.s. tit. rm iintt-. i 
A,T, tSf. U.S. SSI. an-TS a.tf iirnsi. 

CMUan Clam, mdofow Mml hgittaiim it dwi 
Fifth; 


lofbt 


‘ Cntd midi mynnl widi wmact le Mad 

imsi. 


y. l.AO.». . L.S. MO. 300 
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Ilicrrt.ifc IHH hiiklini! «w ihc I niicil SCHC' Ml ciHilcr t |<ni(n,-n> iiMcrcM imHc.ivU -n 
iiK FiAh AiiwnilnKm. ' 

Mure (eiKially. Ihe Supreme Cnon hekl in Biiwen \ Aireik-ij« flnnuMd m &<. s>. 
E"trilPmtm. U.S. 41 . SJ < IAkpi. that the cowraciual propeity rijNi protected li> the 
Due Ptocesb Cbtise of the Fifth Amendineni are the traditional private eontraetiial nehis. 
ui^h as those arising from bonds or inuiiance cunracts. but not amnfetiients tiui are pan oi 
a regulatory progiam such as a State's privilefe to withdraw its participation in the Social 
Security system with respect to its employees. Speciftcally. the Couit suted: 

But the "contractual ritht" at issue in this case bears little, if any. 
resemblance to ti(hu held to constitute "property" within the meaninp of the 
Fifth Amendment. The termination provision in the Agreemem exactly 
Hacked Ihe language of the statute, conferring no right on the Sate beyond 
that contained in { 418 itself. The provision constituted neither a debt of the 
United Stales, set Perry v. United Slates , sunia . nor an obligation of Ihe 
United States to provide benefits under a contract for which the obligee paid a 
monetary premium. lee LuKk v. United States , supra The termination clause 
wu not unique to this Agtcemeal: nor was h a term over which the Slate had 
any bargaining power or for which the State provided independe m 
consideratioo. Rather, the provision simply svas pan of a regulatory program 
over which Congress retained auihoriiy to amend in the exercise of hs power 
to provide for the general welfare. 

Agreements that Ihe Guam Commonwealth Aa may not be amended without the consent of 
Ihe Government of Guam, or that future federal statutes and regulations shaU nor apply to 
Guam without the consem of Ihe Govemmem of Guam clearly do not consliiuie conventional 
private contracts: they are elemenu of a regulaioiy system. 

In the past the Depanmem of Justice at tunes has concluded that a non-Siate area may 
have a vested inteicst in a specific solus which would be immune from unilatetial 
Congresskmai amendment or repeal.” We cannot continue to adhere to that positkm in 


' Cma such as Lynch v. I nitnu SK t.S. Sl! (1934). and tWrv v. I'-ii^l ^ 31 ^ 

• I93SI. an nM ccalnpr la Ihia coadiiaioa. Bolh cam iavolvail eoounaieial a fi a am a nu ( t-»ivli ! iaaaraacc: 
Esny: CoveremcM bands) In Lynch die COun bald dial Confftss could not amend dw ceouaci neiely 10 save 
mcoc; 'wdess. indeed Ike action Mb wilkialhafcdaalpalica police power or soma other laiainowH inatr.- 
yn L'.S. al 579. Bhuj involved bonde iseued be Ike bailed Stales under die authority of An. I. Sac. t. Cl. : 
of dKCOmtiiuiioe. to borrow money on the endh of Ike toiled States. The Cowl keld Oat Coogieis did 001 
kavT Ike power to deelioy dia end'n of dm Uaiiad Siaiet or to leader it ilhiaory hy tmibtaialiy abminiai eoe 

of dtr pivelal lenm of Ike boode to msc mom) . Wbib die COwt held that the Uoitad Slalaa had biokaa the 
apneowal. it aevaalheleas hald that ptaintiflcoold aet larow haeauae. ai the leuih of ia(ulaticaa niidly iieued 
ba ihr Uahed Stalca. ho had oel aulferad aay anoctafy demapee. 

■ Cl. e.:. 
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»IC* irt the niliiifs tM the Sv|Hane Ci-wm Hut kf nlatm awcenintf the totenuke iH a mni. 
•utt an» K wceaunly snhieci CiNia|cn:\vi.<iul amendraeni and repeal: that AHenenemal 
hudiet are nm penom within the naani^ .<t the Due Pniceu Clauie; that tokemiiieiial 
pouera cannot be contracted awa) aand eipecully the expoiition in the recent Bneen cate 
that the property tifhts protected K tlane Due Procest Clauie are those arising Itom private 
law or commercial contracts and nm tntiose anttnf trom povemmental relatkeis/' 


Sections lOJ aad 202 therefinee do not create vesud property rights pratecwd by the 

Due Process CUuse of the Fifth Amemndment.'^ Congress thus retains the power to amend 

the Guam Commonwealth Act unihnrirrilly or to provide that iu legislation shall appiv to 

Guam without the consem or the govcsminem of the Commooweahh. The inchisioo ^ such 

provnskms. teiefore. in the Com m omn w e a hh Act would be misleading. Honesty aid hir 
dealing forbid the inchisioo of suCb ililhisoiy and deceptive provisions in the Guam 
Commonwealth Act." 

Finally, the Department of homice has indicated that it would honor put 
with lespeo to the mutual consetu imaie. such as Section lOS of the Covenam with the 
Northern Mariana Islands, in spile of-f its reevahatioo of this problem. The quesUon whether 
the 1989 Task force proposal to amend Sectioa 103 of the Guam Commooweddi Act so as to 

limit the lumial consent iei|uiieaieat rao Sectktns 101. 102. 201. and 301 arch 

prior comuilmem appeaisio have beaeen rendered moot by the ejection of that proposal by 

the Guam Commission. 



Hit 

pfopowj CMS Coi 
cottsaM of the 


diqrcaa btooovctttd 


■ which Coesiuw aa efhciivdy rgiee am IB rural ar ■■tad 

csumclL hewea . 477 U.S. il K. 

*•> aapwady name dn riahl ar CBeama w iMd. widk da 
— ■dyyradudt*riipearCee(n«waMdwi*imiht 

.. > fl rir m rnw iuiiial 

waaie g af dw !>■ Piucf riw wt Wc caeaM pnedva haw 
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" the ccachiaiaa lh« Saetiea VS afWma Cm Cawnowawdn Aar rwappScabiSly at rWata ladiid 
lagialaiioa w Guaa wilham lha caoaam arCHiatal woUd ear hied a hum CBaeiau akviaiH na aate ■ 

aianiMiheceatiilwiaealiiyarSwnioaSe. le Cvnia v. Wallw. snsiis i n.i«.ieaa> — 
sma V. Kach naval ca-ao. 307 U.S. SO. iSTI-Tt r l«3*). lha Caan aghald ImMata del mda At 

aflacdvcatw ar rayidaliana dapaadtor aa Ama appraval af latwee hnntn ar ealk paaduean aflkaad by Iham 

Tha gaim bald Aai Ala appwMMi .—a:.:—, me-g,! jg, lagillMinU Minrifatta SiwilMly h 
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STRoocK a. srnoocK « lavan 

ATTACHMENT C 

«uftmaTaN.ftC won hm 

ang »B— 0 
MCMORANDUM 

August 26 , 1994 

MEMORANDUM 

TOt I. Michael Heyman 

Special Representative for Guan Conmonwealth 

FROM: Barry J. Israel 

Howard L. Hills 

RE: DOJ Memorandum on Mutual Consent 

He have had an opportunity to review the July 28, 1994 

Benorandun initialed by Deputy Assistant Attorney General 
Roseborough and addressed to the Special Representative for Guam 
CosMOnwealth (hereinafter the ”Meiiioranduai” ) . That Memorandum 
argues DOJ should reverse its position of at least thirty years 
that mutual consent clauses are constitutional and enforceable in 
accordance with their terns as part of legislation providing 
internal self-government in the territories.* The Memorandum 


DOJ is on record supporting Congressional passage of mutual 
consent clauses in U.S. statutes implementing political status 
agreements with at least one of the U.S. territories and the Freely 
Associated States, and DOJ apparently continues to support the 
constitutionality and enforceability of these provisions. 
Memorandum at 12 ("Finally, the Department has indicated that it 
«rould honor past comaitments with respect to the mutual consent 
issue"). But an Act of Congress either is constitutional and 
enforceable or it is not. If the Memorandum is the last %^rd, and 
on that basis DOJ is unwilling to work with Guan to craft an 
acceptable mutual consent clause, this could have profound legal 
and political implications for all of the insular jurisdictions. 
Guam's mutual consent proposal is based, in part, upon that 
territory's unique historical relationship .to the U.S., and an 
across-the-board repudiation of mutual consent could create an 
anomalous linkage between Guam's political status process and U.S. 
relations with the other insular areas — including not only those 
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sugqasts mutual contant clautas ara unanfoixaabla bacai - - 1 ) 

Suprane Court rulings raqulra that tha 'govemanca of a nor; r.a 
area la necessarily subject to Congressional aawndnant and rei^ 1 
(2) "govemaiantal bodies ara not persona within the aaaning of r- 3 
Due Process Clause"; and (3) "govamisantal powers cannot 'e 
contracted away" relying on the recent dacislon in Bowen v. Pub . : e 
Anenctea Op posed to Social Sec. 477 O.S. 41 (1986) (popula' iy 

referred to as the " POSSE * decision) supposedly because the Co'.'rt 
held that tha only "property rights protected by tha Due Process 
Clausa ara those arising fron private law os coanercial contra.rts 
and not those arising from govaminant relations*. Menorandun at 
12 . 


Tha POSSB Decision Does Bot Bar A ggyl Clausa - If 
Congress Bas Stated Its Intent ion in Qnalatakabla Taree. 

Hot one of the reasons given for rejecting a autual consent 
clausa in the 6uaa Coaannwealth legislation can be justified 
relying on tha posse dacislon or any other decision discussed in 
tha MeaioranduiB.* Tha Maaorandua is alslaading and disturbingly 
inaccurate. It quotas parts of judicial decisions out of context, 


to which the existing federal autual consent statutes apply, but 
also Insular areas which hava not yet defined internally or 
proposed to the (I.S. specific desired changes to existing political 
status arrangeaents . Appendix A suggests sobm — but certainly 
not all — possible affects if, even after Issues raised in the 
Naanrandua of July 28 hava been clarified, DOJ seeks to foreclose 
consideration of an acceptable mutual consent provision for the 
reasons sat forth in the DOJ docuawnt. 


‘ Interestingly while the Maaorandua assarts that its 
position must change as a result of POSSE , tha next most recent 
decision relied upon is United States Trust Co. v. New Jersey . 431 
U.S. 1, decided in 1977. Virtually all of tha other key cases were 
decided in tha 19th Century and early 20th Cjantury, none of which 
would justify the change. If tha Pt»SE decision has been wrongly 
interpreted in ^e Maaorandua, than no justification exists for the 
changed position. 
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relies on decisions which have nothing whatsoever to do with 
whether Congress has the power to bind itself when entering into a 
political status arrangement with a territory, misstates holdings 
in cases cited, mistakes dicta for holdings in others and relies 
upon a web of circular reasoning which quite simply does not 
justify the Department's changed position. 

Perhaps of most concern is that the Memorandum reaches an 
absolute conclusion concerning Congress' authority to enter into a 
binding mutual consent arrangement with a territory, even though 
this question has never been put directly before the Supreme Court 
or any other court. This is all the more disturbing because the 
only court which has ever even approached the question apparently 
assumed that Congress could indeed bind itself, notwithstanding its 
plenary power under the Territorial Clause. See , e.o. . U.S. Ex 
Rel. Richards v. De Leon Guerrero . 4 F.3d 749, 754 (9th Cir. 1993). 

This case is not even mentioned in the Memorandum.’ More 
importantly, both the Supreme Court and D.C. Circuit Court of 
Appeals have indicated in dicta that Congress can limit the ability 
of future Congresses to change laws which grant vested rights if 
Congress expresses its intention in "unmistakable terms". See . 
e.q. POSSE . 477 U.S. at 52; Merrion v. Jicarilla Aoache Tribe , 455 


’ Our standards for legal advocacy properly allow attorneys 
to present the facts and law in the light most favorable to the 
proposition being espoused. Generally accepted ethical standards, 
however, obligate an attorney to undertake a reasonable inquiry and 
to ensure that the arguments put forward are accurate and fairly 
reflect existing law, even if asserting a nonfrivolous proposition 
that the law should change. In our view the Memorandum was not 
prepared in a manner consistent standards of advocacy required in 
proposing such an important change in policy, and it should not 
have been presented for approval by departmental management as an 
official position without further deliberation between all 
concerned agencies and even comment by the insular areas affected. 
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U.S. 130, 148 (1982); Transohio Savings Bank v. Director. Office <. f 
Thrift Supervision . 967 P.2d 598, 621 (D.C. Cir. 199'-) 
("Transohio”). Incredibly, this "unmistakable terms" doctri>e 
(which served as the basis for the holding in POSSE S is also m t 
addressed. 

A section-by^section analysis of the Memorandum is attached as 
Appendix B. This analysis demonstrates that no certain precedent 
exists for the proposed change in policy. To summarise the 
contents of this analysis: (1) none of the cases cited for the 
proposition that Congress must retain the right to alter, amend or 
repeal territorial legislation dealt with the question placed 
before the Department by the mutual consent proposal; (2) the issue 
of the Commonwealth of Guam not being a person for purposes of the 
Due Process Clause is a red herring because the proposal being 
discussed by Guam and the Administration contemplates an agreement 
between the Congress and the people of Guam based in part on the 
CcMsnonwealth Of The Northern Mariana Islands and Freely Associated 
States political status precedents; and (3) the holding in the 
POSSE decision provides utterly no support for the proposition set 
forth in the Mmorandum. 

Perhaps no part of the Memorandum is as disturbing as is the 
analysis of the Supreme Court's decision in POSSE which is put 
forward as requiring the Department's change of its thirty-year 
position on the constitutionality and enforceability of mutual 
consent clauses. The Memorandum claims the change is required 
because the Supreme Court held in POSSE "that the (only) 
contractual property rights protected by the Due Process Clause of 
the Fifth Amendment are the traditional private contractual rights, 
such as those arising from bonds or insurance contracts, but not 
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arrangements that ate part of a regulatory program. . . . ■ Memorandum 
at II ■ 

The POSSE decision, however, did not turn on the subject 
matter of the contract in question, and the Court's reference to 
the bond and insurance cases had no direct bearing on the Court's 
holding. Those cases were cited in POSSE for the limited purpose 
of contrasting contracts where Congress clearly evidenced its 
intent to bind itself from the facta in the POSSE case where 
"Congress expressly reserved to itself '(t)he right to alter, 
amend, or repeal any provision of' the Act which authorised the 
contracts at issue. 477 U.S. at 42. The Court relied upon this 
contrast because its holding in POSSE was that the Congress could 
amend the legislation in question, even if that amendment 
interfered with contractual rights, because it had not 
unmistakably Indicated its intent to bind itself — the standard 
the Court has established for determining whether Congress has 
Imposed limits on the exercise of its sovereign powers. 

'The actual holding in POSSE — that Congress had not 
surrendered its sovereign power to alter Social Security laws — 
has been thoroughly analyzed by the D.C. Court of Appeals in 
Transohio . The Transohlo decision demonstrates conclusively that 
the Memorandum's analysis of the holding in POSSE is so 
fundamentally wrong that one wonders how it could be relied upon by 
the notion's Department of Justice to justify a proposed reversal 
in such an important area of Administration policy. In that 
decision, the D.C. Circuit makes clear that "[t]he Supreme Court 
reached [its] conclusion by analyzing the governing statute, the 
Social Security Act" and focused on the fact critical to its 
decision — "[tlhe Social Security Act contained an express 
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reservation of Congress' power to amend the law...", 967 F.2d at 
621, not by establishing the per se "private rights" test asserted 
in the Memorandum. 

According to the D.C. Circuit 

The "principles £orTn(ing] the backdrop" of the 
Supreme Court's analysis of the Social 
Security Act in POSSE were those comprising 
the unmistakabilitv doctrine — the doctrine 
that "sovereign power, even when unexercised, 
is an enduring presence that governs all 
contracts subject to the sovereign's 
jurisdiction, and will remain intact unless 
surrendered in unmistakable terms . 


Id . at 622 (emphasis added). 

The D.C. Circuit also discussed the histosry of the 

unmistakability doctrine. 

"The 'unmistakability' doctrine is a special 
rule of contract interpretation that applies 
to contracts with the government. The 
doctrine dates back to the early 19th century, 
when Chief Justice Marshall provided its 
justification. The government. Chief Justice 
Marshall vnrote for the Court in a case 
concerning the government's taxing power, may 
enter binding contracts when it finds "a 
consideration sufficiently valuable to induce 
a partial release" of its sovereign po%rars. 

Id . at 618. 

Both the POSSE and Transohio cases dealt with the application 
of the "unmistakable terms" test to a determination of whether 
Congress has limited its right to exercise its regulatory 
jurisdiction. This test has nothing whatsoever to do with a 
standard based on "traditional private contractual rights" which 
the Memorandum %#ould have us believe is the standard. If it were 
the test, the Supr^ne Court and D.C. Court of Appeals could easily 
have disposed of the contracts in posse and Transohio by adopting 
the teat advocated in the Memorandum with a simple finding that 
alleged contractual rights associated with the regulatory programs 
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at issue in the cases are not traditional private contractual 
rights. They did not/ of course, because the Supreme Court applies 
the "unmistakable terms" test which requires an analysis of 
Congress' intent, not the per se standard proposed in the 
Memorandum. See , e.o. . 477 U.S. at 54. 

We find it inconceivable that the Department %rould decide to 
reverse a thirty'-year old policy based on a decision which has been 
universally interpreted as suggesting exactly the opposite of what 
the Memorandum asserts is the holding — that Congress can limit 
the exercise of its regulatory authority If it makes clear its 
intent to do so. * Instead of dealing accurately with the Court's 
actual analysis, the Memorandum at page 11 relies upon a quote, 
claimed to set forth the holding, which is taken completely out of 
context and has nothing whatsoever to do with the holding. 

The quote, taken from 477 U.S. 55, fails to include the 
entirety of the paragraph, the remaining text from which puts back 
into context the relationship of the bond and insurance cases to 
the basis of the decision. The following quote picks up the rest 


* The import of the POSSE decision has been recognized even 
by its critics. An article in the Columbia Law Review by David 
Toscano entitled "Forbearance Agreements: Invalid Contracts for the 
Surrender of Sovereignty" analyzed the POSSE decision in great 
detail. It concluded that ”{t]he power to waive sovereignty was 
recognized " in POSSE. 92 Col. L. Rev. 426, 451. It goes on "[i]n 
POSSE, the Court relied entirely on Merrion v. Jicarilla Apache 
Tribe for the proposition that the federal government can surrender 
sovereign power. Jicarilla in turn relied upon cases involving 
primarily the taxation powers of state governments... Instead of 
endorsing the rule applying to the police powers such powers 
cannot be surrendered -- it adopted the rule applying to taxation 
powers — such powers can only be surrendered if done so 
unmistakably. This move should not be followed automatically: if 
the Court wants to enforce contracts that surrender the f<^eral 
government's regulatory authority, it should do so on the basis of 
policy argtiments, not on the basis of POSSE." 1^. at 460. 
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of this language beginning with the last sentence of the quote frosi 
page 11 of the Menoranduai. This language aakes absolutely clear 
that what the Court focused on was the fact that instead of 
Congress having stated in unequivocal terns its intention to limit 
the exercise of its regulatory authority, it explicitly retained 
it. 

Rather, the provision simply was part of a 
regulatory program over which Congress 
retained a uthority to aisend in the exercise of 
itspowK to provide for the general welfare. 

Under these circumstances . we conclude that 
the termination provision . . . did not rise to 
the level of "property.” The provision simply 
cannot be viewed as conferring anv sort of 
■vested right” in the face of precedent 
concerning the effect of Congress' reserved 
power on agreements entered into under a 
statute containing the language of 
reservation . 


477 U.S. at 55 (emphasis added). 


Congress Can utilise Its Plenary Authority to T tg Future 
Power The Greater Includes the Iiosser . 

In part, the MMiorandum goes astray in its interpretation of 
Congress' plenary authority over the territories. According to the 
Memorandum, Congress' plenary authority is infinite in time or at 
least until one of three things happens (1) Guam becomes a State; 
(2) Guam achieves independence; or (3) the United States transfers 
its sovereignty over Guam to another country. Memorandum at 4. 

Thus , the Memorandum seems to suggest that Congress is 
estopped from exercising its authority with respect to Guam if that 
exercise of authority results in some form of meaningful consent to 
the form of government under which the Guamanian people live. But 
Congress is not the prisoner of its plenary authority over the 
territories it is the master. ^e fact that Congress has 
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plenary authority does not mean that Congress cannot exercise this 
authority to limit its rights in the future in the context of a 
political status change. Plenary authority means that Congress can 
take whatever action it decides is in the best interest of the U.S. 
and the territories, including a decision that it can limit its own 
exercise of future authority, if its intentions are stated in 
unmistakable terms. To assert otherwise stands the meaning of 
plenary on its head. Plenary means full power. It does not mean 
full power, except when Congress attempts to exercise it. 

Under the Territorial Clause, Congress has the po%rer to 
dispose of a territory or to make all needful rules and 
regulations. The broad power of Congress under the territorial 
clause is grounded in the need for the federal government to be 
able to govern and/or dispose of territory which is not part of a 
state. In this context, it is clear that if Congress has the 
power to dispose of a territory in its entirety, it also has the 
power to dispose of some of its control by exercising its power to 
make all needful rules and regulations. It is an elementary 
principle of statutory interpretation that the "greater includes 
the less". See . Late Coro, of the Church of Jesus Christ of 
Later-Dav Saints v. Romnev . 136 U.S, 1, 45 (1889). 

The issue of Congress being able to restrict its authority 
over territory of the United States has been long decided. While 
at first blush it may seem counter-intuitive. Congressional 
authority over the people of the territories and their political 
rights emanates from Congress' authority over Guam as property 
brought within Congress' control by the Territorial Clause. In 
Edward v. Carter , the Court clarified Congress' power under the 
property clause, stating: 
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Thus, it appears that in referring to 
Congress' pover "without limitation", the 
Court was holding that Congress' authority 
under Article IV $3 cl. 2 embraces anv 
disposition of property of the United States 
chosen by Congress. 

580 F.2d 1055, 1061 n. 18 ( 1978) (citations omitted] (emphasis 
added ) . 

Further definition was provided in U.S. v. Gratiot . 39 U.S. 
526 (1840) where the Court considered Congress' power to impact a 
lease of federal lands through legislation. The Court's approach 
to the question is quite interesting and seems to analogize the 
power over land with the power over territorial governments. 

First, it finds that the mines in question lie within 
territory of the United States are, therefore, its property. 

Second, it recites the Territorial Clause and concludes that 
the tern territory refers is a descriptive word referring to one 
Icind of property. 

Third, the Court concludes that "Congress has the same povrer 
over [the mine] as over any other property belonging to the United 
States; and this power is vested in Congress without limitation; 
and has been considered the foundation upon %diich the territorial 
governnents rest”. j;<^. at 537. 

Fourth, the Court then references cases involving Congress' 
authority over the territories, including Florida, including the 
right of Congress "to make all needful rules and regulations 
respecting the territory or property of the united States". at 
538. 


Finally, the Court concludes ”[i]f such are the po%rers of 
Congress over the lands belonging to the United States, the vrords 
'dispose of,' cannot receive the construction contended for at the 
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bar; that they vest in Congress the power only to sell, and not to 
lease such lands'. Id . 

The Court's concept which forms the basis of these opinions is 
that the greater includes the lesser. The Court reached its 
decision building on Congress' authority over the territories. If 
Congress has the power to dispose of territories or to make all 
needful rules and regulations, it must then also have the power to 
limit its political control over the people of the territory just 
like it has the right to limit its authority over territory by 
leasing it. 


The Result of the Deoar ^ H'T Lea™* the PMPle of 

fiuM with a Hobson's ^oice — Remain in a Perpetual St ate of 

Colonialism or Seek Independence ... . 

The result of this reversal in position would have 
extraordinarily serious policy implications for United States 


security interests in Guam and the Pacific Region, not to mention 
the United States' moral leadership on the issue of granting 
democracy to non-self-governing people around the world. The 
Memorandiun begins by defining Guam as a "non-state area, a catchy 


pseudonym for what Guam really is — a territory, and U.S. citizen 
population, which the U.N. officially classifies as not yet having 
been decolonized, and which has no realistic prospect of achieving 
statehood — the traditional path by which U.S. territories ceased 
being colonies and became self-governing in our constitutional 


system . 

Fortunately, the Territorial Clause gives Congress the 
constitutional power to address this problem. In the Insular 
Pases the Supreme Court recognized that Congress must have 
flexibility to adapt federal law and policy for Island territories 
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which remain ’unincorporated* for an extended period of time, and 
which remain subject to federal power without being Integrated Into 
the system of constitutional federalism — leaving the U.S. 
citizens concerned without equal legal and political rights when 
compared to citizens resident In the states. 

The moral Imperative of ending Guam's neo-colonlal status 
Is fundamental to the Administration's decision to pursue a mutual 
consent provision. Mutual consent brings to the people of Guam 
democracy by giving them a direct role in their own Internal self- 
government which would not otherwise be available.’ 

By rejecting absolutely any possibility that the Supreme 
Court may uphold a mutual consent clause in a political status 
arrangement, the Department of Justice Is putting this 
Administration in the untenable position of saying to the U.S. 
citizens of Guam that they cannot have meaningful self-government 
within the framework of the U.S. Constitution. We do not think 
this Is a position which this Adsilnlstratlon ought to be taking. 


’ The Amerlcan-cltlzen residents of Guam do not have the 
same rights to participate In the representative democracy enjoyed 
by the citizens of the several States. Without voting 
representation In Congress or a vote in national elections, there 
Is no means by which they meaningfully can consent to the laws and 
form of government under which they live. This colonial status was 
awkward even In Its first fifty years, but has become intolerable 
since the U.M. Charter was adopted and the era of decolonization 
began. Guam Is not seeking decolonization outside the U.S. system, 
and it would be perverse to suggest that decolonization is not 
available to U.S. citizens within the U.S. political system. Thus, 
the question facing the Administration is whether a nation founded 
on the principle of consent of the governed can adapt Its law and 
policy to end denial of this basic right and establish an 
appropriate alternative meant of consent for loyal citizens in the 
territories . 
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especially when the Supreme Court has not spoken directly to the 
question and the siost that can be said about the precedent Is that 
arguments exist on both sides of the question. 

The effect of the Department's changed position Is to leave 
the people in a perpetual state of colonialism or force them into 
Independence. The Clinton Administration has been the first to 
state with candor and honesty on the record «<hat all those who have 
dealt with Guam have known for years — Statehood Is not an option 
for Guam. It Is simply too small and remote. Similarly, given 
Guam's strategic Importance to the United States, it Is 
Inconceivable that sovereignty %reuld be voluntarily transferred to 
another sovereign power, nor do we believe that the people of Guam 
would accept It. The clear implication of the Department's 
position, therefore, is that the American citizen residents of 
Guam, if they desire to possess a truly democratic government, will 
have no choice but to seek Independence from the United States. 

The notion that independence la the only political status 
outcome through %>hlch the Injustice of Guam's colonial past can be 
remedied Is not only counter to the robust common sense with which 
AsMricans have Implemented their Constitution, It Is a dangerous, 
fatalistic and cold-hearted Idea that will have a chilling effect 
on the spirits of the Guamanian people. 

Leaving Independence as the only alternative also raises 
serious national security policy questions . Policy coordination 
for Guam Commonwealth negotiations is exercised by the National 
Security Council because Guam Is an Important military and 
strategic location for the United States . A decision has been made 
by the White House that an agreement should be reached with the 
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people of Guam which achieves two fundamental goals. First, the 
people of Guam should be permitted to achieve meaningful internal 
self-government free from unnecessary interference. Second, United 
States long-term security interests must be protected. Offering 
the people of Guam the opportunity to achieve meaningful 
participation in a democracy only by forcing them to seek 
independence is inconsistent with the second of these goals. We do 
not believe that this Hobson's Choice ought to be forced upon the 
United States or people of Guam based on conclusions of anyone 
other than the Supreme Court. 

This is a policy issue which is best left to the courts, if a 
challenge ever arises. In this regard, the Department's concern 
that no one should be misled concerning the certain viability of a 
mutual consent provision is consistent with our position. We have 
consistently taken the position in the negotiations that no one can 
be sure how the issue will be decided. The best we can do is to 
meet the requirements the Supreme Court has set out as being 
necessary for Congress to bind itself (a statement in "unmistakable 
terms") and state forthrightly in the political education process 
that we cannot be sure of the outcome until the Supreme Court has 
acted. It is well established, however, that when the intent of 
Congress with respect to the precise question at issue is clear, 
the courts must give it effect. See . Chevron. U.S.A. v. WRDC . 467 
U.S. 837, 842-43 (1984). It is equally clear that the courts give 
great deference to Congress when it is exercising its Territorial 
Clause authority. See . Wabol v. Villacrusis . 958 P.2d at 460, 
citing Torres v. Puerto Rico . 442 U.S. 465, 460-70. In fact, we 
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know of no decision of the Supreme Court reversing any action by 
the Congress taken with regard to the governance of a territory 
idien the Congress has acted pursuant to its Territorial Clause 
authority. 


Attachments 
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APPENDIX A 


U.S. PRACTICE WITH RESPECT TO NDTUAL CONSENT ARRANGEMENTS 
FOR INSULAR AREAS NOT INCORPORATED INTO THE U.S. 
CONSTITUTIONAL PROCESS FOR DEMOCRATIC SELF->GOVERNMENT 
BUT IN WHICH THE U.S. RETAINS AND EXERCISES S0VERBI6NTT AND/OR 
SIGNIFICANT POWERS OF GOVERNMENT 


BACKGROXnfD 

Under a succession of treaties with other nations and 
international organizations including the U.N., the U.S. has 
acquired and exercised actual sovereignty and/or the full powers 
and jurisdiction of government over insular areas (islands) which 
have not been incorporated as territories or states to which the 
U.S. Constitution applies in full. Thus, these areas are not fully 
self-governing and have no power to give consent to U.S. laws made 
applicable to them. 

As each of these territories has moved toward greater self- 
government the U.S. has agreed to various political, legal and 
budgetary measures which accommodate U.S. interests in retaining 
certain powers of government, while at the same tine redeeming in 
some greater degree the principle that free people must be enabled 
to give some meaningful form of consent to the laws and form of 
government under which they live. 

In the case of U.S. territories over «diich the U.S. exercises 
full sovereignty, but which have not been incorporated fully into 
the system of federalism, measures aimed at enhanced self- 
government have attempted to address the fact that the U.S. 
citizens concerned do not have voting representation in Congress, 
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enf ranch isenent in national alectiont or genaral legal or political 
equality with their fellow citizens in the states. 

For exaeple, in the case of the Comnonwealth of the Northern 
Mariana Islands (CNMI), as discussed below, the Executive Branch of 
the federal government and Congress entered a "Covenant,* or 
agreement with the people of the territory, under which the U.S. 
exercises sovereignty, but which defines a political relationship 
the central elements of which are not subject to modification 
without mutual consent of the people of the territory and the 
federal government. 

This mutual consent arrangement constitutes a substitute set 
of political rights intended to give the people of the CNMI a 
greater measure of democratic self-government by granting them a 
political power of consent to federal law not granted to U.S. 
citizens in the states, who instead are able to give their consent 
to federal law through representation in Congress and voting in 
national elections. This type of mutual consent arrangement has 
been promulgated by Congress pursuant to the Territorial Clause of 
the Constitution (Article IV, Section 3, Clause 2), which empowers 
Congress to provide for areas not yet fully within the 
constitutional system but subject to U.S. federal law and sovereign 
powers . 

For Insular areas over which the U.S. exercised powers of 
government but not sovereignty under agreements with the 0 . N . , the 
federal government promulgated mutual consent provisions through a 
combined statutory and treaty-making process . Under these 
arrangements the U.S. retains plenary authority over broad areas of 
government power in the concerned insular areas, l.e., full defense 
authority, vrtiile the separate citizenship, sovereignty and national 
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independence of those insular areas have been recognised. s 

arrangement is known as "free association." - 

The compact agreements establishing the free associr^; 
relationships between the U.S. and certain insular areas have b efi 
approved by the U.S. Congress in the form of joint resolutions 
passed by both houses and signed by the President. Like the 
covenant and the proposed Guam Commonwealth Act, the U.S. £edei..i 
statute approving the free association compact was intended co 
create a unique and mutually agreed political status for insu .ir 
areas not incorporated into ^ the U.S. , but with special close 
political, legal and security ties to this nation. 

The fact that Guam and the CNNI are unincorporated 
territories, while the freely asaociated states under the compacts 
are sovereign, does not change the legal or constitutional 
analysis. These acts of Congress which bind the federal government 
and limit the exercise of constitutional powers either are 
constitutional and enforceable or they are not. 

There is no valid constitutional distinction between the 
mutual consent provisions in the free association compact and the 
CMMI covenant or proposed Gueun Commonwealth Act simply because the 
power of Congress which is being limited involves foreign policy 
and national defense powers arising from Article I or Article II of 
the Constitution, or if the subject matter gives rise to Article IV 
territorial powers. 

The general concept that Congress can alter, amend or repeal 
the laws of purely domestic application has its parallel with 
respect to laws and treaties which create obligations between the 
U.S. and other nations. Specifically, an element of sovereignty is 
the power to abrogate treaties, and in the U.S. constitutional 
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system the President and Congress have the power to make treaties 
and terminate treaties. Goldwater v. Carter, 617 F.2d 697 (D.C. 
Clr. 1979). As discussed below. In addition to formal renunciation 
of a treaty by the President, Congress can terminate or prevent 
performance of treaties requiring appropriations simply decline to 
appropriate funding to meet international obligations. This has 
the effect of superseding the prior act of the Congress ratifying 
the treaty. 

Thus, the question before us is whether Congress can limit its 
power to amend, alter or repeal a prior act so that commitments 
intended to be binding are set aside, and that question Is relevant 
to any act of Congress which purports to make such binding 
commitments, including the statute making the free association 
compacts U.S. law. 

wo believe the test under POSSE for answering that question 
turns on whether Congress makes its intent to do so unmistakably 
clear. If the position sot forth in DOJ Memorandum stands and the 
Department of Justice reverses prior legal policy by adopting the 
view that binding commitments such as the mutual consent provisions 
in the CNMI covenant, the free association compacts and the 
proposed Guam Commonwealth Act are unenforceable and 
unconstitutional, then the effect of that could reach far beyond 
the Guam mutual consent proposal. 

For example, the mutual consent provisions relating to the 
political and legal relationships created by the free association 
compacts are linked to unprecedented multi-year funding 
authorisations that bind successive Congress to enact appropriate 
laws providing funding for specified grants to the governments of 
the free associated insular areas. These provisions are 
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enforcaable in the federal courts, and give the free associated 
state governments concerned access to domestic U.S. legal remedies 
that foreign governments do not have under conventional U.S. laws 
and treaties. 

To illustrate the point, as a general rule if Congress refuses 
to fund U.S. performance of a treaty, it is extremely unlikely that 
without an explicit statutory basis for jurisdiction the federal 
courts would be inclined to reach beyond the political question 
doctrine and interfere in the foreign policy domain of the 
political branches by entertaining an action by a foreign 
government seeking a court order to compel payment of funding for 
U.S. obligations under a treaty abrogated by the President or 
congress. Yet, under the free association compacts, that is 
exactly what Congress has explicitly authorized and directed the 
federal courts to do. See . Section 236, P.L. 99-239, discussed 
below. 

Similarly, in Section 101(d)(2)(B) of P.C. 99-239, the statute 
approving the compacts. Congress required that amendments to the 
compact and certain related agreements made pursuant to the 
applicable mutual consent provisions would require congressional 
approval. Thus, Congress by statute explicitly agreed to the 
mutual consent provisions in the agreements identified in Section 
101(d)(2)(B) and established a role for Congress in the procedure 
for U.S. consent to an amendment. 

Thus, just as the mutual consent provisions of the CNMl 
agreement limit the exercise of Article IV territorial clause 
powers by Congress, the mutual consent and related funding 
provisions of the free association compacts limit the exercise of 
Article I and Article II foreign policy and defense powers by the 
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President and Congress. These unprecedented arrangements are 
Intended to enable the O.S. to sustain its authority over areas in 
which it has significant national interests, but in which the 
people do not enjoy the full rights and benefits of incorporation 
into the O.S. federal political and legal system. 

To understand the gravity of the problems that will be created 
if the Department of Justice persists in what we believe is a 
misinterpretation of the POSSE decision, it is important to examine 
the existing mutual consent precedents very closely. 

EXISTING mnmh coiseir precedemts 

The first of the existing mutual consent precedents is found 
at Section 105 in the Covenant to Establish the Commonwealth of the 
Horthem Mariana Islands, O.S. Public Law 94-241, 90 Stat. 263 
(1976), reprinted at 48 O.S.C. 1681, note. The additional 
iB^rtant Insular area mutual consent precedents are given the 
force and effect of U.S. law pursuant to the agreements referred to 
in Section 101(d)(2)(B) of the U.S. statute approving the Compact 
of Free Association between the U.S., the Republic of the Marshall 
Islands (RMI) and the Federated States of Micronesia (FSN), U.S. 
Public Law 99-239, 99 Stat. 1770, 48 O.S.C. 1681, note. The CMMI, 
FSM and RMI mutual consent provisions became effective under 
Presidential Proclamation No. SS64 of October 3, 1986, Federal 
Register Vol. 51, Humber 216, November 7, 1986. 

As already stated, the RMI and FSM compacts also bind 
successive Congresses through a pledge of the full faith and credit 
of the U.S. for scon<aaic assistance grants which are central 
elements of the political relationship defined in the compact as an 
agreement between the O.S. and the peoples of the RMI and FSM 
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exercising their sovereignty by approving the agreement in a 
plebiscite. See, Preamble and Section 236, Compact of Free 
Association, P.L. 99-239. 

These multi-year funding obligations are not "subject to 
appropriation by Congress," the typical treaty formulation, but are 
enforceable in the U.S. courts, which are expressly granted 
jurisdiction to enforce the payment obligations in the compact. 
Thus, Congress has restricted its ability to alter, amend or repeal 
those statutory obligations of its o%m making. 

THE CASE OP PALAD - - 

A fourth mutual consent precedent is scheduled to enter into 
force on October 1, 1994 under the terms of a Compact of Free 
Association between the U.S. and Palau. 

The Palau compact implementation agreement is terminable 
unilaterally by Palau or the U.S., but once the Compact enters into 
force, under Section 453(a) of U.S. Public Law 99-658, 100 Stat. 
3700, 48 U.S.C. 1681, note, the Palau compact mutual consent 
provision and all the related rights and obligations under the 
agreement will be binding upon both Palau and the United States. 
If the DOJ Memorandum of July 28 is applied to the Palauan compact 
mutual consent provision implementation of that agreement could 
become very complicated. 

The U.S. currently is under no legal obligation to implement 
the Palau Compact, and even though the Palauans have approved the 
Compact the government of that insular area has no rights under the 
agreement until it enters into force by mutual agreement, and Palau 
has no right to an arrangement with the U.S. which is enforceable 
or unconstitutional — even if that arrangement achieves important 
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U.S. goals such as granting Palau self-government and ending the 
U.N. trusteeship under which the U.S. has the ultimate powers of 
government in Palau. 

Thus, implementing the Compact for Palau is not a case of 
honoring a previous coiranitment on mutual consent, but of creating 
a new one. If mutual consent clauses are unenforceable and 
unconstitutional, the U.S. should unilaterally terminate the 
implementation agreement as provided for in Article II, Section 4 
of that agreement, and seek to renegotiate an arrangement with 
Palau which is acceptable to DOJ. 

It would be bad faith to implement the Palau Compact knowing 
that a key provision is unenforceable and unconstitutional under 
U.S. law. Under the Vienna Convention on the Law of Treaties, to 
do so could give rise to international legal issues affecting 
enforceability of the compact. For if it is the final %iord the OOJ 
Memorandum of July 28 effectively puts Palau on notice that the 
snitual consent agreement contained in Section 453(a) is viewed by 
the U.S. legal authorities as unenforceable. 

Yet, the Section 453(a) mutual consent arrangement with 
Palau — which gives the U.S. "strategic denial” rights (i.e., 
exclusion of third country military forces) in perpetuity -- is the 
single most significant provision which justified to Congress the 
huge economic grants contained in the funding sections of the Palau 
compact. As in the case of the FSK and RMI, those funding grants 
are backed by the full faith and credit of the U.S. and enforceable 
in the federal courts. 

If the Palau compact takes effect and the mutual consent 
provision in Section 453(a) is unenforceable, it %iiould appear that 
the massive U.S. funding obligations \inder Title Two of the compact 
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lor t'aiau wouxa survxve unaer cne cerms oz section 452(a}, even 1£ 
the U.S. followed the procedure under Section 442 to terminate the 
free association relationship due to loss of the strategic denial 
defense rights which were to extend beyond the initial period of 
the compact. 

Perpetual strategic denial is what the U.S. %#ould be able to 
retain under continuation of the U.N. trusteeship, and so strategic 
denial that last beyond the agreed period of free association under 
the compact is what Congress demanded in order to justify over $450 
million in grants to a community of 14,000. . If the Department of 
Justice wants the Administration to give away what Congress 
approved in P.L. 99-658 just to win a debate over mutual consent 
for Guam, shouldn't Congress be informed? 

Of course, a E>epartment of Justice memo does not change the 
statutes Involved, but if the OOJ memo at issue here is the last 
%rard, it could have legal consequences that affect much more than 
Guam. The most inmedlate impact may be on Palau. 

Again, the Department of Justice may not have the authority or 
ability simply to choose to honor %diat must be viet^ed under its 
theory as an unconstitutional and inchoate mutual consent 
commitment between the U.S. and Palau. Indeed, the notion that 
individuals in the federal government have that degree of 
discretion in fundamental matters such as this itself raises 
constitutional issues . 

But even if the Department of Justice is as generous with 
respect to honoring a mutual consent commitment to Palau as it 
appears ready to be, a question may arise as to whether the U.S. 
will be able to enforce its rights or meet its obligations under 
the Palau mutual consent provision. On the face of it. Section 
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453(a) and the related provisions of Section 311 seem to be a 
benefit to the U.S. %diich it simply can enjoy by deciding to honor 
it. 

That view may be wrong. If the same litigious parties in the 
U.S. or Palau who have mounted legal challenges to the military 
provisions of the compact tirelessly for the last fifteen years 
establish jurisdiction to challenge the validity of the Section 
453(a) mutual consent provision in our own courts, and prevail with 
the aid of the DOJ Menorandiun, it appears that U.S. taxpayers could 
end up paying Palau for defense authority tied to a mutual consent 
provision in Section 453(a) rendered null and void. 

Having been seized with what Palau and the U.S. prudentially 
must view presumptively as a serious DOJ argument that there is a 
substantive legal infirmity in a provision that is fundamental to 
the purpose of the agreement prior to its entry into force, will 
the parties be able to rely upon and enforce the reciprocal and 
interdependent rights and obligations set forth in the agreement? 
If not, are the U.S. funding obligations lin)ced to the defense 
authority and mutual consent provisions severable so that the U.S. 
would be able to extricate itself from the full faith and credit 
payment requirements if the defense rights proved unenforceable? 

The answer to both those questions arguably would be in the 
negative. 

We raise these issues not because we believe that the Palau 
mutual consent provisions are either unenforceable or 
unconstitutional. Rather, we use them to show the basic problem 
inherent in the Justice Department's proposed approach, when the 
CNMI covenant and the compacts irare negotiated, Justice supported 
the mutual consent clauses. Nothing has changed since then. Only 
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the POSSE case has caused a rethinking of this support and POSS E 
merely explains the test that must be employed to determine whether 
Congress itself validly imposed a limitation on the exercise of its 
power. It did not establish a per se rule to the contrary. 

To avoid the perverse result that could come about by applying 
the position set forth in the Memorandum to Palau's mutual consent 
compact, the position set forth in the DOJ Memorandum of July 28 
should be viewed as raising important Issues that must be addressed 
as we negotiate an acceptable mutual consent clause for Guam. That 
would allow the Palau compact to be implemented and enable the 
parties to the Guaun c^ranonwealth negotiations to move forward with 
the process of defining an acceptable mutual consent relationship 
as endorsed by Secretary Babbit during his trip to Guam, 
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APPENDII B 

SECTIOM-BT-SECTIOH ANALYSIS OF THE 
KEMORANDON FOR THE SPECIAL REPRESENTATIVE 
FOR GUAM COMMONWEALTH DATED JULY 28, 1994 
RE 3 MDTDAL CONSENT PROVISIONS IN THE 
GDAM CCMMONNBALTH LEGISLATION 
FROM THE DEPUTY ASSISTANT ATTORNEY GENERAL 

Introductory Paragraphs - pp 1-2. 

The Department's Memorandum correctly recognizes that the 
inclusion of mutual consent clauses in the Commonwealth legislation 
is crucial to the people of Guam, referencing as the reasons 
autonomy and economics. While economic development is clearly a 
consideration, the reference to autonomy is misleading. It is true 
Guam seeks control over its internal affairs. But autonomy is less 
the goal than democracy. The American-citizen residents of Guam do 
not have the same rights to participate in the representative 
democracy enjoyed by the citizens of the several States. If the 
citizens of the Guam maintain their residence there, they elect 
voting members of neither the House nor the Senate, nor can they 
vote in presidential elections. They are effectively excluded from 
the most fundamental aspect of our democratic system — the right 
of U.S. citizens to give some form of meaningful consent to the 
laws and form of government under which they live. 

The circumstances of the people of Guam today are the direct 
consequence of almost 100 years of American rule, a period during 
which the U.S. has exercised sovereignty over Guam without 
incorporating it into the U.S. system of constitutional federalism. 

Ho level of economic development can sustain perpetual second- 
class citisenship. A process oust be created which will lead to 
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resolution of Guam's status as a non-self-governing area under the 
U.N. Charter. Until Guam is decolonized it will be a living 
contradiction of U.S. moral opposition to colonialism. 

Thus, the fundamental question which the people of Guam and, 
indeed, which this Administration must ask today is similar to that 
question asked by the leaders of the American revolution — can 
a nation, founded on the principle that government acts only with 
the consent of its people continue to deny basic rights of self- 
government to some of its citizens solely because they live in a 
territory?-!^ 

The DOJ Memorandum recognizes that for the past thirty years, 
the Department has supported the constitutionality and 
enforceability of mutual consent clauses .i' Appendix A 
accompanying this document reviews the legal and political nature 
of relevant prior mutual consent precedents, as well as the pending 
entry into force of another mutual consent arrangement. We do not 
understand how the mutual consent provisions in these other acts of 
Congress will be "honored" by the Department while a similar 
provision proposed for Guam is unenforceable. Memorandum at 12. 
See Appendix A. 


1' In footnote 1, the Memorandum chooses to define Guam as a "non- 
state area", a catchy pseudonym for what Guam really is -- a colony 
of the United States. This is why people in the territories object 
to their territorial status. As a territory they are precluded 
from the democratic system. The Guam Commission on Self- 
Determination, however, does not claim that the legal implications 
of being a territory do not apply to them. It is because they 
recognize that being a territory leaves them out of the democratic 
process that they seek mutual consent. 

y Unfortunately, the Department has refused to provide us with any 
of the prior opinions supporting mutual consent clauses. 
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Neither the relevant provisions of the Constitution nor 
applicable cases support different standairds for the kind of mutual 
consent arrangements involved in these insular political status 
relationships. Nor can it be argued that an Act of Congress in 
connection with the CNMl covenant or Compacts of Free Association 
is any different or more binding on Congress than an Act adopting 
the Guam Commonwealth would be. An Act of Congress is either 
constitutional and enforceable or it is not. If the Department 
intends to support the mutual consent provisions in these other 
Acts and does not intend to interfere with implementation of the 
Palau Compact, it must apply the same policy to Guam. To quote the 
Memorandum at p. 2 — "[iln our view, it is important that the text 
of the... Act not create any illusory expectations that might to 
(sic) mislead the electorate. . .about the consequences of the 
legislation" . 

In the end, note 2 makes clear that the foundation for the 
proposed change in position on mutual consent clauses is the 
Supreme Court's decision in Bo%>en v. Agencies Opposed to Soc. Sec. 
Entratxnent . 477 U.S. 41 (1986) (popularly referred to as ’‘ POSSE " \ . 
As discussed in great detail infra , POSSE does not bar Congress 
from limiting its right to exercise sovereign power by entering 
into a binding contract, nor does it establish a per se test that 
Congress can only bind itself when entering into contracts dealing 
with traditional private rights. In fact, POSSE dealt with the 
exercise of a regulatory right, and turned, not on the nature of 
the contractual right at issue, but on a determination of whether 
Congress had expressed an intention to bind itself in "unmistakable 
terms" . 
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The following section-by^section analysis demonstrates that 
none of the cases cited in the Memorandum leads to a certain 
conclusion that the Supreme Court would restrict Congress' ability 
to enter into a political status arrangement with Guam based on 
mutual consent. 

Section I. "'Hie Power of Congress to Govern the Mon-State Areas 
under the Sovereignty of the United States is Plenary with 
Constitutional Lisdtations — pp 2-4. 

The DOJ Memorandum would lead us to believe that the Supreme 
Court has already decided that Congress cannot limit its exercise 
of authority over the territories because its authority is plenary. 
In this regard, the Memorandum seems to argue that this plenary 
authority is infinite and must remain unencumbered in perpetuity — 
or at least until the U.S. alters Guam's status.. Memorandum at 4. 

Thus, the Memorandum argues that Congress actually is estopped 
from exercising its authority with respect to Guam if that exercise 
of authority results in seme form of meaningful consent to the form 
of government under tdiich the Guamanian people live. But Congress 
is the master, not the prisoner of its plenary authority over the 
territories. If Congress has plenary authority, it follows that 
Congress can exercise this authority to limit the types of measures 
it will take pursuant to that authority if that is in the best 
interests of the U.S. and the territory. To assert otherwise 
stands the meaning of plenary on its head. Plenary means full 
power. It does not mean full power, except vdien Congress attempts 
to exercise it. 

Under the Territorial Clause, Congress has the power to 
dispose of a territory or to make all needful rules and 
regulations. If Congress has the power to dispose of a territory 
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in its entirety, it also has the po%irer to dispose of some of its 
control by exercising its power to make all needful rules and 
regulations. It is an elementary principle of statutory 
interpretation that the "greater includes the less". See , Morman 
rhureh v. U.S . 136 U.S. 1, 45 (1889). i' Similarly, in Collins v. 
Yoaemite Park a Currv Co . . 304 U.S. 518 (1938), the Court upheld an 
agreement between California and the Federal Government which 
reserved certain rights to California when it ceded Yosemite Park. 
The Court concluded that the Federal Government and the states 
could enter into agreements concerning jurisdiction over property 
within their borders, and the courts should "recognise and respect" 
the agreements. 304 U.S. at 527-30.*' For instance, the Supreme 
Court has approved of the Government's right to lease mineral 
rights. See united States v. Gratiot , 39 U.S. (14 Pet.) 526, 536 
(1840) ("it lies in the discretion of Congress, acting in the public 


While a distinction obviously exists between the (Government's 
rights to abrogate property rights and the issue of its authority 
to exercise political po%rar in the territories, the Supreme Court's 
frequent statements that the Government can bind itself do not 
appear to be limited to coitenercial-type contracts. The Court has, 
for instance, upheld limitations on federal political powers in 
areas ceded to the federal government by the states pursuant to the 
Territorial Clause. In Fort Leavenworth R.R. v. Lovye , 114 U.S. 525 
(1885), the Court upheld an agreement between the Federal 
(Government and Kansas dividing taxing authority. 

The Court stated: 

Though the jurisdiction and authority of the general 
goveriunent are essentially different from those of a 
State, they are not those of a different country; and the 
two, the State and the general government, may deal with 
each other in any way they may deem best to carry out the 
purposes of the Constitution. 

Fort Leavenworth , 114 U.S. at 541. 
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Interest to detemlne how euch of the property it shall dispose. ' ) . 
In Ashwander v. T.V.A. . 297 U.S. 288 (1936), the Court approved a 
contract for the sale of electricity, rejecting an argusmnt that 
the Govemisent lacked constitutional authority to dispose partially 
of its property by contract and relying on Congress' authority 
under the Territorial Clause. Idi at 330-36. 1' 

Nona of the cases cited in the Hemorandun are to the contrary. 
Each of then sets forth the general proposition that in regard to 
the territories, the Congress is supreme. In part, the earlier 
cases were required to make this point because the Territorial 
Clause was Included to make clear that it was the Federal 
Government and not the States that would exercise control over the 
Territories. See , e.g. . A. Lelbowitx, Defining Statute (1989) at 


2( The Congress also has authority to dispose of property under 
the Territorial Clausa. This power includes both the absolute 
right to dispose of property in its entirety or to dispose of part 
of the governments rights in propartyi 

Of course, a significant difference nay exist between %he 
disposition of property and the disposition of sovereign 
authority. Nevertheless, the conclusion that Congress can 
partially dispose of natters over which it has the power of 
total disposition has considerable logical appeal. If 
Congress could totally dispose of its power over the 
Philippines by granting then Independence, it seems logical 
that it could also partially dispose of its powers by granting 
them sosMthlng less than complete Independence. Whether 
Congress could later change its mind as to the partial 
disposition is not clear, but some kinds of dispositions are 
by nature final. For example, if Congress disposes of its 
powers over territory by admitting it as a state, that would 
seen a final disposition of its territorial powers; Congress 
cannot change later the status of a state. Similarly, %dien 
Congress granted independence to the Philippines, it disposed 
of its territorial power over then for all tisw. 

Inventive Statesmanship yL Xbl Territorial Clause; The 

Constitutionality of Agreements T.imittno Territorial Powers. 60 Va. 
L. Rev. 1041, 1060-61 (1974). 
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10-11; saa al«o . Dlatrlct of Columbia v. T hompson Co.. 346 U.S. 
100, 109 (1953). But, none of the cases cited in this section 
address directly the question of whether Congress could exercise 
its plenary authority by restricting its ability to act in the 
future. 

The Nenorandun bases its assertions about Congress' plenary 
authority on Cibbons v. Ooden . 22 U.S. (9 Wheat) 1 (1824). That 
case, of course, is the seminal decision establishing Congress' 
power under the Commerce Clause. It has nothing whatsoever to do 
with the Congress' Territorial Clause authority. It is apparently 
cited to establish the proposition that in some express areas 
Congress' power " ac)cnowl edges no limitations, other than are 
prescribed in the Constitution". We thln)c it should be obvious 
that the Department's proposed changed opinion on mutual consent is 
entirely inconsistent with this principle. Rather than recognizing 
the scope of Congress' powers, the Department is claiming that a 
limitation exists on Congress' power — that Congress is imprisoned 
)>y its plenary power and cannot exercise it to limit itself. In 
fact, several of the other cases cited in the Memorandum to support 
the breadth of Congress' power are inconsistent with this 
limitation. 

The very first case cited in the section is National Ban); v. 
rnuntv of Yanlcton . 101 U.S. 129 (1880). The Memorandum utilizes a 
quote to establish that Congress is supreme in the territories. 
But this quote has nothing whatsoever to do with whether Congress 
can act to limit its authority. Unfortunately, what has been left 
out from the quote are the next two sentences which bear directly 
on the issue presented by the mutual consent clause and the 
analysis the Supreme Court adopted in POSSE - whether Congress has 
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limited its right to exorciss sovereign power. The Court 
Apparently addressing the issue that Congress had not expressly 
reserved the right to amend acts of a territory stated: 

In the organic act of Dakota there was not an 

express reservation of power in Congress to 

amend the acts of the territorial legislature, 
nor was it necessary. Such ix^ r is an 
ingident of sovereiantY. and continues untii 

101 U.S. at 133 (emphasis added). 


Clearly, the implication of this decision is that while Congress 
has full power it has the right to grant it away.^^ 

While the next case cited, Hodel v. Virginia Surface Wining 
and Reclamation Assoc .. 452 U.S. 264, 276 (1981), like Gibbons v. 
Ooden . does not deal with the Territorial Clause, it does describe 
accurately the standard the Court applies %dien determining idtether 
Congress has acted within the scope of its power. This is the same 
test the Court would apply if it were presented with the question 
of whether Congress had acted appropriately in agreeing to a mutual 
consent clause. 

The task of a court that is asked to determine 
whether a particular exercise of congressional 
power is valid under the Commerce Clause is 
relatively narrow. The court must defer to a 
conaressional finding... if there Ti” any 
rational basis for such a finding. . .This 
established, the only remaining question for 
judicial inquiry is whether "the means chosen 
by [Congress] must be reasonably adapted to 
the end permitted by the Constitution. *.. .The 
judicial task is at an end once the court 
determines that Congress acted rationally in 
adopting a particular regulatory scheme. 

452 U.S. at 276 (emphasis added). 


i' Similarly, American Insurance Co. v. Canter . 26 U.S. 511 (1828) 
and Downes v. Bidvrell . 182 U.S. 244 (1901), cited in the memorandum 
to establish the extent of Congress' power^ do not address the 
issue of whether Congress can act to limit its authority. 
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Thi» test recoqnlzes the great deference the Court gives to an 
exercise of power by Congress. If Congress were to conclude that 
a mutual consent clause is within its power and that such a clausa 
is necessary to achieve Congress' purpose of granting greater self- 
government to Guam, can anyone say with certainty that the Court 
will not believe that a sufficient rational basis exists. If it 
does, not even the Memorandum asserts that anything in the 
Constitution specifically bars a mutual consent clause. 

It is well established that when the Intent of Congress with 
respect to the precise question at issue is clear, the courts must 
give it effect. Saa, Chevron. U.S.A. v. NRDC . 467 D.S. 837, 842- 
43 (1S84). It is equally clear that the courts give great 
deference to Congress trtien it exercises its Territorial Clause 
authority. Safif wabol v. Villacrusis . 958 r.2d 145, 1460 (9th Cir. 
1992) ('The incorporation analysis thus must be undertaken with an 
eye toward preserving Congress’ ability to accommodate the unique 
social and cultural conditions and values of the particular 
territory. More over, we must be cautious In restricting Congress' 
Pbwer in this ateg.*), citing Torres v. Puerto Rico . 442 U.S.465, 
460-70 (emphasis added), in fact, %>e know of no decision of the 
Supreme Court reversing any action bv the Congress taken with 

regard to the gover nance of a territory when the Congress has acted 

pursuant to its Territorial Clause authority. 

None of the rest of the cases cited for the proposition that 
Congress' power continues indefinitely address the question of 
whether Congress can limit its ability to act in regard to the 
territories without their consent. Shively v. Bowlbv . 152 U.S. 1 
(1894) can be cited only for the proposition that it is the Federal 
Government and not the states which exercises control over the 
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territory of the United States. It did not address in any way 
triiether the Congress can limit its authority to act over this 
territory. Similarly, Hooven & Allison Co. vl Evatt. . 324 U.S. 652 
(1945), can be cited only for the self-evident proposition that 
Congress retained its authority until the Philippines achieved 
independence. The question of whether Congress could have agreed 
with the Philippines that certain Congressional powers would not be 
exercised during the transition was not addressed. 

Congressional authority over the people of the territories and 

their political rights is derived from Congress' authority over 

Guam as property brought within Congress' control by the 

Territorial Clause. In Edward v. Carter , the Court clarified 

Congress' power under the property clause, stating: 

Thus, it appears that in referring to 
Congress' power "without limitation", the 
Court was holding that Congress ' authority 
under Article IV S3 cl. 2 embraces anv 
disposition of property of the United States 
chosen by Congress. 

580 P.2d 1055, 1061 n. 18 (1978) (citations omitted) («nphaais 
added ) . 

Further definition was provided in U.S. v. Gratiot , 39 U.S. 
526 (1840) where the Court considered Congress' po%rer to impact a 
lease of federal lands through legislation. The Court's approach 
to the question is quite interesting and seems to analogise the 
po%#er over land with the power over territorial governments. 

First, it finds that the mines in question lie with territory 
of the United States are, therefore, its property. Second, it 
recites the Territorial Clause and concludes that the term 
territory refers is a descriptive word referring to one kind of 
property. Third, the Court concludes that "Congress has the same 
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power over [the mine] as over any other property belonging to the 
United States; and this poorer is vested in Congress without 
limitation; and has been considered the foundation upon which the 
territorial governments rest". Id. at 537. Fourth, the Court then 
references cases involving Congress' authority over the 
territories, including Florida, including the right of Congress 'to 
make all needful rules and regulations respecting the territory or 
property of the United States". Id. at 538. Finally, the Court 
concludes "(i]f such are the powers of Congress over the lands 
belonging to the United States, the words "dispose of," cannot 
receive the construction contended for at the bar; that they vest 
in Congress the power only to sell, and not to lease such lands". 
Id. 

The Court's concept which forms the basis of these opinions is 
that the greater includes the lesser. The Court reached its 
decision building on Congress' authority over the territories. If 
Congress has the power to dispose of territories or to make all 
needful rules and regulations, it must then also have the power to 
limit its political control over the people of the territory just 
like it has the right to limit its authority over territory by 
leasing it. 

Section II "The Revocable Nature of Congressional Iiegislation 
Relating to the Government of Non-State Areas — pp 5-6. 

This section of the Memorandum offers nothing more than a 
restatement of the "principle" asserted in Section I — that 
Congress' plenary authority does not include the right to limit the 
exercise of this authority in the future by way of a mutual consent 
clause. As with Section I, the cases relied upon in this section 
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do not deal with the Issue of Congress exercising Its plenary 
authority In this way. 

Clinton V. Ennlebrecht . 80 O.S. (13 Wall) 434 ( 1872) does not 
establish a rule that any delegations of authority to a territory 
'aust be 'consistent with the supremacy and supervision of National 
authority'* as asserted In the Memorandum at p. S. The case did 
not address whether Congress could Irrevocably limit its right to 
alter a law because of a mutual consent clause, nor did It use the 
word ‘must* . The quote is dicta and deals with how Congress had 
approached local government up to that time. The actual quote is 
as follows > 

The theory upon which the various governments 
for portions of the territory of the united 
States have been organized, has ever been that 
of leaving to the inhabitants all the powers 
of self-government consistent with the 
supremacy and supervision of National 
authority, and with certain fundamental 
principles established by Congress. 

80 U.S. at 441 (emphasis added). 


This quote establishes nothing more than the historical fact that 
Congress in its approach to self-government for the Territories had 
not agreed to limit its power in any way. 

Similarly Puerto Rico v. Shell Co. . 302 O.S. 260 (1937) adds 
nothing to the debate. The Court recites the quote set forth above 
from Clinton v. Enalebrecht but uses it to affirm a broad grant of 
power to territorial legislatures, not to bar Congress from 
entering into an agreemnt not to exercise its authority. In fact, 
the holding in Puerto Rico was to affirm the validity of Puerto 
Rico's anti-trust law which had been challenged as conflicting with 
the Sherman Act. 
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Dlatriet of Coluinbla v. Thompson Co .. 346 U.S. 100 (1963) 
provides even less support for the Memorsndun's sssertlons . As 
with the other cases, the Court was merely referring to the same 
precedent regarding the general authority of Congress to alter its 
legislation relating to a territory, but, here again, this 
discussion was not In the context of an expression by Congress of 
an Intent to limit Itself.-' More Importantly, the laws in 
question contained specific reservations permitting Congress to 
make such amendments. 346 U.S. at 195. 

Hhat Is missing from this section, is a discussion of two 
important decisions more closely on point. The first is Currln v. 
Wallace . 306 U.S. 1 (1939) which Is mentioned In footnote 13 of the 
Memorandum but summarily dismissed as being Inconsistent with the 
Department's new theory that Congress cannot bind Itself. This is 
a decision which we suggest Is more appropriately left to the 
Supreme Court. Currln Is significant because the Supreme Court 
approved an Act of Congress Implementation of %fhlch required the 
approval of those affected by It, the essence of the Guam mutual 
consent clause. The Act, passed pursuant to the Commerce Clause 
which the Memorandum asserts gives Congress the same plenary power 
as the Territorial Clause, was challenged as an unconstitutional 


1' The memorandum attempts to bolster the Department's theory that 
Congress must retain the authority to revise, alter or revoke any 
authority It grants to the territories by citing United States v. 
Sharonack ■ 355 U.S. 2B6 (1958); Harris v. Boreheua , 233 F.2d 110 
(3rd Cir. 1956); Firemen's Insurance Co. v. Washington . 483 F.2d 
1323 (D.C. Cir. 1973); Hornbuckle v. Toombs . 85 U.S. 648 (1874) and 
Christianson v. Kino County . 239 U.S. 365 (1915). The cases cited, 
similar to D.C. v. Thompson . 346 U.S. 100 (1953) do not discuss an 
express intent by Congress to limit the exercise of Its authority, 
rather they are limited to situations whereby Congress clearly 
reserved the exercise of its authority to rqvise, alter or revoke 
through enacted legislation. 
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dala^atlon of authority. The Court disagraad finding that rather 

than a delegation of legislative authority, the Congress "has 

iseraly placed a restriction upon its own regulation by withholding 

its operation. .. 'unless two-thirds of the [voters] voting favor it. 

Similar conditions are frequently found in police regulations." 

306 O.S. at IS. The Court went oni 

Here it is Congress that exercises its 
legislative authority in staking the regulation 
and in prescribing the conditions of its 
application. The required favorable vote up<mi 
the referendum is one of these 
conditions . . . "Congress nay feel itself unable 
conveniently to determine exactly when its 
exercise of the legislative power should 
become effective, because dependent on future 
conditions ... it nay leave the determination of 
such time to. . .a popular vote of the residents 
of a district to be effected by the 
legislation. While in a sense one may say 
that such residents are exercising legislative 
power, it is not an exact statement, because 
the power has already been exercised 
legislatively by the body vested with that 
pomr under the Constitution, the condition of 
its legislation going into effect being made 
dependent by the legislature on the expression 
of the voters of a certain district." 

306 O.S. at 16 (citing Hampton t Co. v. United States . 276 U.S., 
394, 407 (1928). 

If the Court agrees Congress has the authority to make 
implementation of its legislation subject to ratification by the 
affected voters, it is inconceivable that the Court would find that 
Congress could not agree to limit its ability to change that same 
law without the consent of those same voters, if Congress has 
expressed its intention unmistakably. 

The most troublesome oversight in this section of the 
Hemorandum, however, is the failure to discuss the Ninth Circuit's 
decision in Onited States v. De Leon Guerrero . 4 P.3d 749 (9th Cir. 
1993). De Leon Guerrero is the only decision of which we are aware 
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that daals with tha applicability of a autoal eonsant provision in 
territorial laqislation. Tha casa acosa undar tha Covenant for the 
Coeawnwealth of the Northern Hariana Islands. The Covenant was 
ratified by an Act of tha Congress. 48 U.S.C. S 1881b. The case 
Involved an ongoing debate about whether tha Cosennwealth's right 
of local self-govamisent as defined in the Covenant under Section 
103 substantially Units Congress' legislative potrars over the 
Connonwealth under Section 105". 4 P.3d at 752. The specific 

issue was whether the audit provisions of the Inspector General Act 
of 1978 "conflicts with the self-govemsient provisions of the 
Covenant". 4 P.3d at 753. 

In order to reach the question, the court first had to deal 

with argxinenta put forward by the Department of Justice %diich are 

identical to those in the Memorandum. Arguing on behalf of the 

Inspector General, the Department asserted that Congress had the 

right to pass the Act under the Territorial Clause arguing "that 

because the CNMI is governed through Congress' power under the 

Territorial Clause, Congress has plenary legislative authority over 

the CNMI". 4 P.3d at 754.1^ The court found this acgvunent 

"unpersuasive*. According to the Ninth Circuit 

'the authority of the United States towards 
the CNMI arises solely under the Covenant.' 

The Covenant has created a 'unique' 
relationship between the United States and the 
CNMI, and its provisions alone define the 


~ The court referred to Simms v. Simms . 175 U.S. 162, 168 (1899) 
a case which explained that under the Territorial Clause, Congress 
"has the entire dominion and sovereignty, national and local. 
Federal and state, and has full legislative over all subjects upon 
which the legislature of a state might legislate within the state* . 
This is the same principle upon which the Jus,tice Department again 
relies . 
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boundaries of those relations. . .The 
applicability of the Territorial Clause to the 
cmi, however, is not dispositive of this 
dispute. Even if the Territorial Clause 
provides the constitutional basis for 
Congress' legislative authority in the 
Comaonwealth, it is solely by the Covenant 
that wo neasure the Halts of Congress' 
legislative authority. 

4 F.3d at 7S4. 

Ultlnately, the Ninth Circuit approved application of the law 
not because Congress had plenary authority under the Territorial 
Clause but because the Covenant specifically gave Congress the 
right to enact legislation applicable to the Coaaonwealth. The 
only limit on this right is a mutual consent provision stating that 
a few limited sections of the Commonwealth Act could not be 
modified without the mutual consent of the Commonwealth. Covenant 
section 105 .1* laie Court found that this mutual consent provision 
as drafted did not bar the Congress from passing laws affecting the 
Commonwealth where the O.S. had a sufficiently significant interest 
to justify it. 

The holding in De Leon Guerrero contradicts directly the 
conclusion paragraph to this section. This paragraph reasserts 
that the "non-state areas are subject to the authority of Congress, 
which, as shown above, is plenary ...[ and ) persists [until] the area 
becomes a State or ceases to be under United States sovereignty . 
Memorandum at 6. Rather, that decision makes clear that Congress' 
authority, after a political status change agreed to between 
Congress and the people of the territory, is defined solely by the 
terms of that agreement. 


1' without explanation and despite the inconsistency with its newly 
proposed position, this is one of the mutual consent provisions 
which the Memorandum states the Department will continue to 
support. Memorandum at 12. 
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Sactlon III — Knls that I<aalalatlon Dele^atins Gorernaental 
FoiiecB to a Hon-Stata Area Huat M Subjact to Aaendamit and Repaal 
Is but A Manlfastatioa of tha Canacal Rula That Ona Congcaaa Cannot 
Bind A Sutnaqaant Congress, Bscapt Miece It Creates Vested Bights 
BnfoEceable Ondec tha Dua Process Clausa of the Fifth Aaendsnnt — 
pf 6-7. 

This entire subsection Is premised on a fallacy. There is no 
rula expressed in any decision of any court that governmental 
powers to a non-state area must be subject to amendment and repeal . 
As described above, Che most that can be said is that there is 
dicta In a series of cases, not addressing tha issue of whether 
Congress can bind Itself, that Congress’ actions in the territories 
are subjact to later amendment or repeal, what is accurate in the 
section Is that these statements are nothing more than ’a specific 
application of the maxim that one Congress cannot bind another. ..." 
Mosorandua at 6. 

The analysis does not end here, however, because it is simply 
not true that one Congress cannot bind another, as tha Memorandum 
recognises but then att«tpts to explain away. As described above, 
the moat that can be said is that there is dicta in a series of 
cases, which do not address tha issue of whether Congress can bind 
itself. They stand only for the proposition that whan express 
statutory language exists or idien language is not provided and it 
is clear Congress originally had tha power, then in those 
situations Congress retains its authority and its actions in the 
territories nay be subject to later amendment or repeal. In the 
end, tha section misrepresents as conclusive and inflexible ‘the 
maxim that one Congress cannot bind another.' First, tha law must 
create vested rights as Justice Karshall explained in Fletcher v. 
Peck . 19 D.S. (6 Crancb) 87, 135 (1810) ('Mien, then, a law is in 
its nature a contract, when absolute rights have vested under that 
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contract, a repeal of the law cannot devest (sic e 
rights.’)!^' This, too, the Menorandua recognises but go' .o 
utilize a quote from the Slnkino Fund Cases as part of it; fl ri-. 
to build a case that only contractual rights of a private i a ' re 
are protected from change .U' 

The analysis provided Is Incomplete. The test erin la 
established by the Supreme Court to determine whether Congress i j-s 
bound Itself turns not on the nature of the contract (private riiil t 
vs public) but on whether Congress has expressed Its intent ton o 
protect the vested right In 'unmistakable terms*. I'.e 
'unmistakable terns" doctrine Is not even addressed : -t i -le 
Memorandum. Infra at p. 25. 


Ik' Although the Department In Its memorandum focus' on the 
dissenting opinion in D.S. Trust Co. v. Mew Jersey . 431 O.S. 1 
(1977) the actual holding was that Impairment of contract by the 
State was in violation of the Contract clausa and neither necessary 
nor reasonable In light of the circumstances. Although the 
Contract clause applies to States and not the federal government, 
the 'United States are as much bound by their contracts as are 
Individuals.' Sinking-Fund Casess . 98 U.S. 700, 719 (1879). The 
Court in Barcellos and Wolfsen v. Westlands Water District . 899 
F.2d 814, 821 (9th Cir. 1990) quoting Lynch v. United States . 292 
U.S. 571, 579 (1934), stated 'the Supreme Court held that '[rjlghts 
against the United States arising out of a contract with it* are 
property rights protected from deprevatlon or Impairment by the 5th 
Amendment.* Sea also Madera Irr. Dlst. v. Hancock . 985 F.2d 1397, 
1401 (9th Clr. 1993). Moreover the Court, In U.S. Trust Co . noted 
that 'a statute is Itself treated as a contract when the language 
and circumstances evince a legislative intent to create private 
rights of a contractual nature enforceable against the State.' 431 
O.S. at 17, fn 14 (1977). 

11' Nhat is not disclosed about the Sinking Fund Cases Is that the 
'statutes In question expressly reserved Congress' authority to 
repeal, altar, or amend them, and Congress exercised that power. . . ' 
POSSE . 477 U.S. at 53. 
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Section IV — The Due Process Clause Does Not Preclude Congress 
froii Amending or Repealing the Two Mutual Consent Clauses - p. 8. 

The Memorandum presents two bases for Its conclusion that the 
Due Process Clause does not bar a repeal of a mutual consent 
clause. First it points out that a territory Is not a person 
within the meaning of the Due Process Clause. This is a red 
herring. Secondly, it asserts that a repeal would not deprive a 
territory of property within the meaning of the Fifth Amendment. 
This is not the test the Supreme Court has established. It is not 
the nature of the vested right that controls. Rather, the test 
involves a combination of a vested right coupled with an 
"unmistakable" commitment by the Congress not to interfere with the 
right. 

Subsection IV, B — "A Non-State Area Is Not A Person in the 
Meaning of the Due Process Clause of the Fifth AMndment." pp.8-9. 

We do not need to debate the n^rits of the legal arguments 
presented in this subsection because this is a non-existent issue. 
The mutiial consent clause being discussed between the President's 
designated negotiator and representatives of the Guam Conmission on 
Self-Determination runs between the Government of the United states 
and the People of Guam, not the political entity of the 
Commonwealth of Guam as the Memorandum assumes. The People of Guam 
clearly qualify as persons under the Due Process Clause. 

We have attached the current configuration of the proposal for 
your review. The reference to the People of Guam is appropriate 
because else%diere in the Act «re intend to require that after 
adoption by Congress the People of Guam hold a plebiscite to 
approve what Congress has enacted before it becomes applicable to 
Guam. In this regard, we also intend to change the nature of the 
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Guan Commonwealth Act. Rather than an Act of Con 9 cea« approved by 
the people before Implementation, it will become a Covenant between 
the united states and the people of Guam. This Covenant will 
create vested and bindinq rights protecting both the interests of 
the United States and of the People of Guam. 

Subsection IV, B — Legislation Relating to the Govecnmmt of Mon- 
State Areas Does Hot Create Any Rights Or Status Protected By the 
Due Process Clause JWalnst Repeal Or Amendment By Subsequent 
Legislation. - pp. S-12. 

While recognising that the Government nay enter into 
contracts, the Memorandum asserts that only contracts similar to 
those entered into by private individuals are enforceable, and 
•governmental powers cannot be contracted away, citing Worth 
American Coal. Co. v. United States . 171 H.S. HO, 137 (1898).ll' 
To bolster its position, the Memorandum relies on the fpgSB 
decision.il' 


if The coinment by the Court relied upon by the Memorandum is 
dicta. It came in a case Involving Congress' right to alter the 
terms of a lease through regulation. The decision did not turn on 
the rule that sovereign regulatory authority could not be waived. 
It turned on the fact that an express reservation of authority had 
been included in the contract. As the Court noted, this was a 
lease "expressly subjected from the beginning, to %d\atever 
regulations of the business the United States might make'. 171 
U.S. at 137. 

11' The Memorandum lacks examples that give support to the 
Memorandum's theory that Congress does not have the ability to 
limit the exercise of its authority under the plenary power of the 
Territorial clause. Rather, the cases cited involve situations 
whereby the Congress through legislation, or the lack of 
legislation, retained its authority. For example, the memorandum 
indicates Hudson Water Co. v. McCarter . 209 U.S. 349 (1908) has a 
much broader interpretation than the actual case decision provides 
for. In fact, Hudson concerns an action involving a water rights 
contract between the State and an Individual where the State did 
not Include provisions limiting its powers, therefore allowing 

(continued — ) 
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Th« POSSE decision, however, did not turn on the subject 
Mtter of the contract in question. The actual foundation of the 
Court's holding was that if Congress was to surrender any of its 
sovereign po%#er in a contract, it eust do so in *unmistakable 
terms*. The "unmistakable terms* analysis would not be necessary 
if the Court did not assume that Congress could indeed surrender 
sovereign powers, even in the realm of traditional regulatory 
authority as was presented in the POSSE case. This is exactly the 
opposite of %ihat the Memorandum asserts. 

Indeed, the Court's reference to the bond and insurance cases 
had no direct bearing on the Court's holding. The cases were cited 
for the limited purpose of contrasting circumstances where Congress 
clearly evidenced its intent to bind itself from the facts in the 
POSSE case %diere "Congress expressly reserved to itself *[t]he 
right to alter, amend, or repeal any provision of* the Act which 
lead to the contracts at issue. 477 U.S. at 42. The Court relied 
upon this contrast because its holding in POSSE was that the 
Congress could amend the legislation in question, even if that 
amendment interfered with contractual rights, because it had not 
unmistakably indicated its intent to bind itself — the standard 
the Court has established for determining whether Congress has 
waived its sovereign power. 

The actual holding in POSSE — that Congress had not 
surrendered its sovereign power to alter Social Security la«rs 


1^( . . .continued) 

subsequent legislation by the State and a resulting ineffective 
contract. It is not about the State's incapability to limit its 
power by contract, rather it's about the authority of a State to 
retain its povrar \^en not granted away. 
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ha« ba«n thoroughly analysad by th* D.C. Court of Appeals 'n 
Tranaohlo Savinga Bank v. Director. Of flea of Thrift SuPOrvUion. 
967 F.2d 598, 621 (D.C. Dir. 1992). nia Tranaohlo docislon 
denonstrates conclusively that the Hraorandun's analysis of the 
holding in POSSB is so flatrad that one wonders how it could be used 
to justify a proposed reversal in such an iaportant area of 
Administration policy. In that decision, the D.C. Circuit makes 
clear that "[tjhe Supreme Court reached (its) conclusion by 
analysing the governing statute, the Social Security Act* and 
focused on the fact critical to its decision — "[tlhe Social 
Security Act contained an express reservation of Congress' power to 
amend the law...*, 967 P.2d at 621, not by establishing the per aa 
'private rights' teat asserted in the Hemorandus. 

According to the D.C. Circuit 

The 'principles forui(lng] the backdrop* of the 
Supreme Court's analysis of the Social 
Security Act in POSSE %«ore those comprising 
the unel stafcabllitv doctrine — the doctrine 
that * ' sovereign power, even when 
unexerclsed, is an enduring presence that 
governs all contracts subject to the 
sovereign's jurisdiction, and will remain 

Intact unless su rrendered in 

terms . ' * Id. at 622 temohasis added! 


ii' If the Court had actually established a per aa rule which 
depended on the nature of the contract, then why did the Court 
continue after stating the unmistakable terms principle and the 
general rule that 'contractual arrangement, including those to 
which a sovereign itself is party, remain subject to subsequent 
legislation by the sovereign* state that "tt]hese principles form 
the backdrop against we must consider the District Court's decision 
effectively to forbid Congress to amend a provision of the Social 
Security Act". 477 «.S. at 52. By use of the 'srast consider" 
terminology, the Court made clear what the test is. It would have 
been much more direct and ultimately clearer simply to have ruled 
that the contract between the Social Security Admlnistraticsi and 
the State of California was not a traditional private contract. It 
did not, of course, because that is not the test the Supreme Court 

(continued...) 
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Th* D.C. Circuit also discussad tha history of tha 

unalstakability doctrine. 

'The ‘‘unaistakablllty doctrine Is a special 
rule of contract intarpratation that applies 
to contracts with the govemaant. The 
doctrine dates back to tha early 19th cantury, 
when Chief Justice Marshall provided its 
justification. The govemaiant, ^iaf Justice 
Marshall wrote for the Court in a case 
concemlns tha govemswnt's taxing power, eay 
enter binding contracts when it finds 'a 
consideration sufficiently valuable to induce 
a partial release' of its sovereign powers. 

id. at «18. 

Both the posse and Transohio cases dealt with the application 
of the 'unmistakable terns* test to a detexnination of Aether 
Congress has Halted its right to exercise its regulatory 
jurisdiction. This test has nothing whatsoever to do with a 
standard based on 'traditional private contractual rights' which 
the Kourandua would have us believe is the standard. If it were 
the test, the Supreme Court and D.C. Court of Appeals could easily 
have disposed of the contracts in POSSE and Transohio by adopting 
the 'traditional private contractual rights' test advocated in the 
NeaoranduB with a slapla finding that alleged contractual rights 
associated with tha regulatory programs at issue in the cases are 
not traditional private contractual rights. They did not, of 
course, because the Supreme Court ai^lies the *unsU.atakable terms' 
test which requires an analysis of Congress' intent, not the per se 
standard proposed in tha Meeorandus. See , e.o. ■ 477 U.S. at 54. 

Ha find it inconceivable that tha Department would decide to 
reverse a thirty-year old policy based on a decision which has been 


ii'f . . .continued) 

ever allies. The teat is whether Congraas has stated its 
intentions in unadstakabla terms. 
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the Nemoranduni asserts is the holding -- that Congress can contract 
away sovereign rights to exercise its regulatory authority when its 
says so unmistakably. Instead of dealing accurately with the 
Court's actual analysis, the Memorandum at page 11 relies upon a 
quote, claimed to set forth the holding, which is taken completely 
out of context and has nothing whatsoever to do with the holding. 

The quote, taken from 477 U.S. 55, fails to include the 
entirety of the paragraph, the remaining text from which puts back 
into context the relationship of the bond eund insurance cases to 
the basis of the decision. The following quote picks up the rest 
of this language beginning with the last sentence of the quote from 
page 11 of the Memorandum. This language makes absolutely clear 
that vAiat the Court focused on was the fact that instead of 
Congress have stated in unequivocal terms its intention to limit 
the exercise of its regulatory authority, it explicitly retained 
it. After stating that the contract claimed by the State of 


The POSSE decision has even been criticized because it appears 
to open the door wider than some commentators believe advisable. In 
an article by David Toscano entitled "Forbearance Agreements: 
Invalid Contracts for the Surrender of Sovereignty analyzed the 
POSSE decision in great detail. It concluded that ”[t]he power to 
waive sovereignty was recognized " in POSSE . 92 Colum. L. Rev. 426, 
451. It goes on "[i]n POSSE , the Court relied entirely on Merrion 
V. Jicarilla Apache Tribe for the proposition that the federal 
government can surrender sovereign power. Jicarilla in turn relied 
upon cases involving primarily the taxation powers of state 
governments... Instead of endorsing the rule applying to the police 
powers — such powers cannot be surrendered — it adopted the rule 
applying to taxation powers such powers can only be surrendered 
if done so unmistakably. This move should not be followed 
automatically: if the Court wants to enforce contracts that 
surrender the federal government's regulatory authority, it should 
do so on the basis of policy arguments, not on the basis of POSSE . * 
Id . at 460. Obviously the author did not like the test used by the 
Court. Nevertheless his criticism makes clear what the test is. 
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California "bears little resemblance to rights held to constitute 

'property' and citing to the insurance and bond cases as examples, 

the Court went on to explain their relevance. 

Rather, the provision simply was part of a 
regulatory program over which Congress 
retain^ a uthority to amend in the exercise of 
its power to provide for the general welfare. 

Under these circumstances, we conclude that 
the termination provision ... did not rise to 
the level of "property." The provision simply 
cannot be viewed as conferring anv sort or 
"vested right" in the face of precedent 
concerning the effect of Congress' reserved 
power on agreements entered into under a 
statute containing the language of 
reservation . 

477 U.S. at 55 (emphasis added). 

Indeed, the Memorandum is unable to cite any cases holding 
that Congress is barred from contracting away its right to adopt 
legislation, because the "Court has never held that the united 
States cannot surrender regulatory powers through contract..." 92 
Colun. L. Rev at 458. But the Court has approved Congress making 
effectiveness of its legislation subject to approval by the voters 
who are Impacted by the legislation, see . Currin v. Wallace . 306 
U.S. at 1S«16. It defies the rational of the POSSE decision to 
argue that the Court would approve Congress adopting legislation 
making effected-voters approval a requirement and then pass 
subsequent legislation authorizing it to ignore the vote of 
approval, if it has stated in unmistakable terms that it would not 
take such action. 

After spending eleven and one-half pages arguing that mutual 
consent clauses are unenforceable and unconstitutional, the 
Memorandum comes to an astounding conclusion. It states that the 
"Department of Justice. . .%iould honor past cosssitments with respect 
to the mutual consent issue", including Section 105 of the Covenant 
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with the Northarn Marianas Islands . But tha Department cannot have 
it both ways. An Act of Congress is either constitutional and 
enforceable or it is not. If a mutual consent provision for Guam 
is unenforceable, then the Department must reach the sane 
conclusion for all other mutual consent provisions. This Includes 
the mutual consent provisions in the Compact of Free Association 
with Palau’ scheduled to go into effect on October 1, 1994. The 
Department's Memorandum offers no solid basis for such a 
significant reversal in policy. All of the cases upon which it 
relies, except POSSE . were available to it when its earlier 
positions supporting mutual consent were made. POSSE does not 
change any rule with regard to Congress binding itself . It merely 
lays out clearly a test adopted in 1981 in Merrian v. Jecarilla 
Aoache Tribe . 455 U.S. 130, which in turn carried forward a 
principle which the D.C. Circuit states "dates back to the early 
19th century." 967 F.2d at 618. 
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I. INTRODUCTION 

This paper discusses existing United States policy towards the territories in 
general and the native people of Guam in particular. To date, United States policy has 
refused to accept the possibility that the native people of Guam could be the 
beneficiaries of rights uniquely applied to them. In both its first and second repons, the 
interagency Task Force on Guam Commonwealth took the position that any provision of 
the draft Commonwealth Act which singles out native people for unique rights and 
privileges must be rejected as an infringement upon one or more of the Fifth, 

Founeenth or Fifteenth Amendments. 

The Task Force’s constitutional analysis may have appeal on the surface, but it 
fails to take into account an uncontradicted series of Supreme Court and Courts of 
Appeals decisions concerning the Congress’ power over the unincorporated territories. 
Most critically of all, the Task Force’s approach gratuitously restricts the policy options 
of the political leadership in the Executive Branch and Congress, and seelu primarily to 
justify the status quo at the expense of constructive change and reform.-!^ 

The policy positions expressed in the two Task Force reports have been driven 
primarily by opposition of the Justice Depanment in the past toward the concept of 
group rights and affirmative action programs which depend, in part, upon the 
recognition of group rights. We disagree fundamentally with the basic proposition that 
the rights of racially or ctilturally diverse groups cannot be specially recognized, 
particularly in unincorporated territories, and in the context of measures which will 


^ The doctrine of unincorporated versus incorporated territories was established in 
the early 1900s in a line of cases now referred to as the Insular Cases. Dotvnes v. 
Bidwell. 182 U.S. 244 (1901); Armstrong v. United States. 182 U.S. 243 (1901); 
Dooley v. United States. 182 U.S. 222 (1901); DeUma v. Bidwell. 182 U.S. 1 (1901). 
This doctrine was developed judicially to deal specifically with the territories taken by 
the United States from Spain after the Spanish-American War. Those territories were 
the Philippines, Pueno Rico, the Virgin Islands and Guam. In the absence of executive 
or legislative policy dispositive of their political status, the unincorporated territory 
doctrine was created judicially to deal with these territories, which were not viewed as 
automatically destined for Statehood as were the territories in the western half of the 
North American continent. The ethnic composition and cultural heritage of the 
territorial inhabitants made settlement and incorporation of these areas in the same 
manner as the continental territories impractical and politically awkward. Since the 
’’Manifest Destiny” model of territorial incorporation, involving removal of the native 
peoples to reservations to make way for Euro-American settlement, apparently was not 
deemed politically correct at the cum of the century, the Coun simply created a legal 
"reservation" for the territories by inventing the doctrine of unincorporated territories. 
While we no longer may be motivated by the same cultural views of nadve peoples, the 
Insular Cases remain good law today, Torres v. Pueno Rico. 442 U.S. 465 (1979), and 
we need to recognize that this constitutional doctrine which has survived into our times 
provides flexibility to instituce positive political change. 
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resolve Guam’s political status and ultimately end Guam’s status as a non-self-goveming 
territory under U.S. administration. Moreover, we believe that the analytical approach 
reflected in the Task Force reports is one which is applicable to States or municipalities 
when acting on their own initiative and has nothing whatsoever to do with 
congressional action in the unincorporated territories. Again, this is particularly true in 
the context of Guam’s political status process. 

We are convinced that fundamental change in'Onited States policy toward its 
territories is impossible without first reassessing the powers, rights and obligations of 
the United States toward the unincorporated territories. The Constitution and 
applicable treaty obligations have been interpreted in the past to inhibit a greater voice 
by the people of the territories in their own self-government. Meaningful self- 
government is an illusion if existing policies do not change. 

We believe that the policy of the United States regarding its powers, rights and 
obligations in the territories has become internally inconsistent. The basis for United 
States administration of all its territoiy (whether a national park in California or the 
island of Guam) is the Territorial Cause (also called the Territories Cause) found in 
Article IV, Section 3, Cause 2 of the United States Constitution. Under Cause 2, "(tjhe 
Congress shall have Power to dispose of and make all needful Rules and Regulations 
respecting the Territory or other Property belonging to the United States.” Application 
of the Territorial Cause to the territories has, again and again, been defended and 
justified as providing the consdtutional basis for the unique treatment given to the 
territories in many respects. At the same time, however, it is argued that the discretion 
Congress has under the Territorial Cause is of no avail in overcoming constitutional 
questions which have been raised relating to the unique treatment Guam seeks in its 
Commonwealth proposal. 

The Issue analyzed in the paper is whether United States law (including the 
Constitution, laws and treaty oblations) permits Congress to treat the people of the 
unincorporated territories specially, both in the context of their unique political status 
as d efined by rite Insular Cases, and in light of U.S. obligatians with respect to its non- 
self-governing areas. While this question can be raised in connection with virtually 
every section of the draft Commonwealth Act, we intend to focus the disctission on the 
heart of the Commonwealth proposal, Chamorro Self-Determination, set forth in Title I, 
Section 102 of the draft Act, and Mutual Consent set forth in Title 1, Section 103. 


- 2 - 
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U. CONGRESS’ POWER OVER THE TERRITORIES 

The analysis begins with reference to a well-established constitutional legal 
principle -- Congress has extraordinary powers to deal with the territories. The 
Supreme Court has consistently interpreted Congress' power under the Territorial Clause 
broadly and long ago concluded that "Congress, in the government of the 
Territories ... has plenary power, save as controlled by the provisions of the 
Cottstitution." Biiurs v. United States. 194 U.S. 486, 491 (1904). Justice White, in 
Downes v. Bidwell. 182 U.S. 244 (1901) (generally viewed as the seminal opinion on 
the status of territories) described the breadth of Congress* power over unincorporated 
territories: 

The Constitution has undoubtedly conferred on Congress the right to . 
create such municipal organizations as it may deem best for all the 
territories of the United States . . . and to change such local governments 
at its discretion. 

Downes. 182 U.S. at 289-290. 

The Supreme Court explained further its view that Congress has the broadest 
possible authority over the territories in Dorr v. United .Stares. 195 U.S. 13fl (1904): 

Congress has rmquestionably full power to govern it (the territories], . . . 
and while Congress will be expected to recognize the principle of self- 
government to such extent as may seem wise, its discretion alone can 
constitute the measure bv which the oarticiDation of the treople can be 
deterrruned . * 

Dorr. 195 U.S. at 148 (emphasis added). 

The Courts, therefore, have been exceedingly hesitant to interfere with Congress’ 
power over the territories. As the Ninth Circuit has said, courts "must be cautious in 
restricting Congress’ power* in the territories. Wabol v. Villacrusis. 958 F.2d 1450, 

1460 (9th Cir. 1992).*' 


*' The Congressional Research Service agrees that Congress has broad powers 
toward the territories, limited only by those constitutional restrictions which are 
applicable to it. In an opinion prepared at the request of former Congressman, the 
Honorable Robert Lagotriaisiiio, dated December 4, 1991, concerning Pueno Rico’s 
political status, CRS concluded that in the political status area "Congress has discretion 
to act. It may, subject only to constitution^ constraints that may inhibit its actions, 
choose to accord recognition to a wide variety of tights that Puerto Rico or others may 
seek. It may creatively provide fw new and different relationships between the United 
States and any territory. And it may treat bilaterally with the Government or the 
people of Pueno Rico in the establishment of governmental institutions and forms." 

- 3 - 
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The starkest description of the scope of Congress' authority over the 
unincorporated territories is found in three separate rulings by the United States Court 
of Appeals for the Ninth Circuit addressing the political status of Guam. Begiiuiing in 
1982, the Ninth Circuit stated in People v. Okada. 694 F.2d 565 (9th Cir. 1982) that 

Congress has the power to legislate directly for Guam, or to establish a 
government for Guam subject to congressional control. Except as 
Congress may determine. Guam has no inherent right to govern itself . 

Okada. 694 F.2d at 568 (emphasis added.) 

Three years later, the Ninth Circuit expanded on this theme in Sakamoto v. Duty 
Free Shoppers. Ltd.. 764 F.2d 1285, 1286 (9th Cir. 1985), holding that Guam "enJoy(s] 
only such powers as may be delegated to it by Congress." As such, "the govenunent of 
Guam is an instrumentality of the federal govermhent over which the federal 
government exercises plenary control." at 1289. 

The Ninth Circuit’s most recent and clearest declaration on this theme came in 
N^rainvas V. Sanchez. 858 F.2d 1368, 1370-71 (9th Cir. 1988) when Guam was 
analogized to a Federal agency. 

Admittedly the analogy between Guam and an administrative agency such 
as the Federal Trade Commission is counter intuitive. Guam seems more 
like a state or mtinidpality than a run-of-the-mill federal agency. After 
all, Guam elects government officials, its dozens panidpate politically. . . 

But there are also very significant differences, differences we deem 
condusive. . . . Guam marches souarelv to the beat of the federal 
drummer, the federal government bestows on Guam its powers and, 
unlike the states, which retain their sovereignty bv virtue of the 
Corrstituiion. Guam’s sovereignty is entirelv a creation of federal statute. 

Nviraingas. 858 F.2d at 1370-71 (emphasis added). 

The threshold question quite obviously is, what limitations exist on Congress’ 
power? As the Court stated in Bitms. 194 U.S. at 491, the Congress has "plenary 
power, save as controlled bv the provisions of the Constitution" (emphasis added). 

What are these limitations? The Territorial Clause gives to Congress discretionary 
power to provide to the people of an unincorporated territory or Commonwealth 
whatever individual rights or degree of self-government Congress determines 
appropriate. If Congress determines thar the native people of Guam are entided to 
extraordinary tights or that the Commonwealth Government is to have broad, internal 
self-governing powers, the Territorial Qause permits this. As set forth below, the only 
certain limitations on Congress are those prohibitions set forth in the Constitution 
which specifically limit Congress’ power, such as the bar against ex post facto laws and 
bills of attainder. 


- 4 - 
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m. SELF-DETERMINATION FOR THE NATIVE PEOPLE OF GUAM 


Section 102(a) of the draft Commonwealth Act provides the mechanism for the 
people of Guam to exercise their inheient right of self-deteimination. As set forth in a 
bra^eted agreement signed on October 2, 1991, the Congress directs that the 
Commonwealth Constitution shall establish a proceduie for a plebiscite on future 
political status. Those who will be eligible to vote are those who Congress decided 
were eligible for citizenship in 1950 - those who were bom on Guam prior to the 
granting of citizenship and their descendants.^ 

Section 102(c) provides for a recognition by the United States that the Chamorro 
culture is endangered as a result of the 500-year histoiy of colonialism in Guam and the 
unfenered hnmigration petmined over the last 30 years. In recognition, the Congress 
directs the adopdon of programs (1) to revitalize the Chamorro culture and (2) enhance 
the economic, social, educarional and job opponunides of the Chamorro people. In 
addidon, it authorizes Guam to implement similar programs. This provision recognizes 
Congress’ budget limitadons and transfers some of the burden to Guam to assist in 
remedying past discriminatoiy pracdces. 

A. UNITED STATES HISTORICAL AND INTERNATIONAL TREATY 
OBUGATIONS TOWARD THE NATIVE PEOPLE OF GUAM 

A compelling historical basis exists for this right to exercise self-determination. 

In its First Report on H.R. 98 released in August of 1989, the Task Force recognized 
that 


others among Guam’s current residents have had a choice [of self- 
determinadon); Statesiders, Asians, Micronesians from the fotmer Trust 
Territoty, and other residents have acted voluntarily to come to Guam 
knowing of Guam’s status. Guam's neighbors in the Pacific - the people 
of the Freely Associated States, and the people of the Northern Marianas 
- were afforded a chance to vote on whether they approve the terms of 
their reladonship with the United States. But the Qtamorro people of 
Guam have been given no such opportunity ~ not in 1899 when Guam • 
was ceded to the United States by Spain, not in 1950 when the Organic 


^ 8 U.S.C. 1407(a). This self-deteiminarion vote by the Nadve People of Guam 

should not be confused with the radficadon process planned for Conunonwealth or for 
the Commonwealth Consdtudon. Under procedures proposed in Tide XII, all eligible 
voters on Guam will be endded to vote to approve or disapprove the Commonwealth 
Act as passed by Congress. Thereafter all these same eligible voters will be endded to 
vote for electors to a consdtudonal convendon. . They will also be endded to vote for 
the Consdtudon which may contain a procedure for the vote. 
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Act was passed and the people of Guam became citizens of the United 

States, nor at any other time . 

First Report at 9 (emphasis added). 

With this compelling statement, the Task Force sounded a clarion call for self- 
determination, recognizing that the native people of Guam have had no meaningful role 
in their own governance since they were colonized in the ISOOs. First, they lived under 
three centuries of Spanish rule, during which time their population was reduced from 
100,000 to 5,000 by the turn of the 18th century. In 1898, Spain ceded the island of 
Guam to the United States in the Treaty of Paris, which ended the Spanish-American 
War. With the island came responsibility for the native people of Guam. As a part of 
its obligations under the Treaty of Paris, the United States agreed that "[t]he civil and 
political status of native inhabitants of the territories hereby ceded to the United States 
shall be determined by the Congress." 30 Stat. 1759.*' The United States, therefore, 
undertook as a treaty obligation responsibility for the political status of the native 
people of Guam, the Chamorros. 

After 1898, Guam was ruled by a military Governor and largely left alone, giving 
the native population the opportunity to reestablish itself. By 1940, the Chamorro 
population had risen to approximately 20,000, out of a total island population of 
22,290, or over 90% of the local population. The other 9% was made up of Statesiders 
(referred to as "whites" in census documents) (3.5%), Filipinos (2.6%), and others 
(3.4%). 

In 1941, Guam was attacked by Japan and occupied by yet another colonial 
power, until liberated by American forces in July 1944. 

After the cessation of hostilities, the people of Guam - while liberated from 
Japanese tyrarmy - remained under what was recognized by international law as a 
colonial arrangement. Thus, when the U.N. Charter was implemented in the post-war 
era, the U.S. accepted inclusion of Guam on the U.N. list of non-self-goveming areas. 
Although the Congress adopted an Organic Act ^ Guam which served in place of a 
local constitution, 48 U.S.C.A. §§1421 et seq., the native Guamanians (then numbering 
approximately 27,000, see, note foUovydng 48 U.S.CA. §1421) were offered no 
meaningful role in their political affairs.^ The Orgaruc Act did provide for a locally 


See Examining Board v. Flores de Otero. 426 U.S. 572, 586 n. 16 (noting the 
"broad" powers vested in Congress by the Territorial Clause, and pointing specifically to 
the authority granted Congress by the Treaty of Paris). 

At the same time. Congress also granted citizenship to the residents of Guam. 8 
U.S.C 1407 (a). This citizenship, however, was limited to a class of residents which 
generally were those persons and their descendants who were inhabitants of Guam on 
April 11, 1899 - in other words, the Chamorro people. This is essentially the same 

(continued...) 
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elected legislature and local court system, but the Executive was a governor appointed 
by the United Slates, and Congress reserved the power to override any legislation 
adopted by the locally elected legislature. 48 U.S.C.A. §14231. Funherrnore, the 
United States District Court for Guam served as an appellate court for appeals from the 
local court system. 

Perhaps the most onerous example of the ongoing colonial regime was a 
restriction on travel to and from Guam. The United States established a military 
security zone encompassing the entirety of Guam. No person, whether Chamorro or 
non-Chamorro, was permitted to enter or exit Guam without military approval. 

Families were divided and the people of Guam became prisoners on their own island, or 
exiles from it - if circumstances found them elsewhere. Importantly, however, these 
travel restrictions did provide some limitation on inunigration into Guam, except for 
temporary military. United States Goverrunent persoimel, and contract laborers. The 
local Chamorro population was not diluted sigirificancly during this period. These 
restrictions were finally lifted by President Kermedy in 1 962 as part of a review of 
United States policy toward Guam and the Trust Territories of the Pacific Islands. 

At the time of liberation, the vast majority of Guam’s permanent population was 
native Guamanian. By 1946 the Navy reported a native population of 22,689, with a 
total island population of 23,136, excluding military. By 1950, however, the total 
population of Guam was permitted to expand to 59,498, with 27,124 Chamorros 
(45.6%), 7,258 Filipinos (12.2%) and 22,290 "whites" (38.5%). It is believed that the 
vast majority of Filipinos and Statesiders on the island during the late 1940s and 1950s 
were brought there by the United States Government as a part of Guam’s development 
as a military facility.^ This population was transient and offered no immediate thrtat 
to the native population’s ultimate ability to control internal island affain. 

By the nud-1960s, however, a new kind of immigration pattern was begiruiing to 
emerge." After travel restrictions were lifted by the military and especially after the 


^(...continued) 

class of persons named in Section 102(a) of the draft Act as those who would be 
eligible to participate in a future and final act of self-determination. 

^ 84.2% of those immigrating to Guam between reoccupation (1944) and 1950 

were males who came either for military assigrunents or as part of the imported labor 
force. 

^ In 1952, the Inunigration and Nationality Act designated Guam as a part of the 
United States for Iromigration purposes. Immigration and Nationality Act of 1952, sec. 
403, 66 Stat. 280. In addition, the U.S. Board of Immigration Appeals held that certain 
nonimmigrant alien woihers admitted prior to December, 1952, were entitled to 
permanent U.S. residency under the 1917 Immigration Act. As a result, by February, 

(continued...) 
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end of the Vietnam war. United State^law and policy encouraged massive immigration, 
principally from Southeast Asia; As-United States law oh iintnigmtion changed.to .a_ 
country-quota system, Asians had unprecedented, access to the United States. Because 
Congress had designated Guam as a part of the United Stales for permanent residency 
purposes, Guam, With its close proximity to Asia, became a magnet for immigrarits, 
especially from the troubled PhiUppines. These immigrants are far less transient chan 
their U.S. mainland predecessors, as the following Table demonstrates. 


^(...continued) 

1962, 1,700 Filipino worlcers were able to obtain permanent residency on Guam. 
Anotto 200 nonresident aliens were also admitted by 1962 and an additional 1,458 
aliens were admitted by 1967, all of whom had entered Guam with military permission. 

. 8 - 
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This Table shows conclusively that the transient population from the mainland United 
States decreased in real numbers during this period, and more importantly, as a total 
percentage of the population. But the Filipino and "Other” populations grew from 
15.9% of the population in 1950 to 42.3% of the population by the 1990 census, or 
only 1% less than the native population which had been diluted a further 2.3% in this 
same period. 

The policy which permitted this significant influx of immigrants is directly 
responsible for ^e Chamorro self.determination proposal. If the United States had not 
treated Guam as a destination at which U.S. citizenship could be attained by aliens, the 
proposal wotild be unnecessary. Because we catmot roll back this history, the United 
States has an obligation to provide the native people of Guam with an opponunity to 
exercise selfKletermination, undiluted by the voice of those who have been pennined to 
immigrate. 

B. The International Legal Framework 

This responsibility to allow for true self-determination stems from the ratification 
of the Treaty of Paris, whereby Congress accepted responsibility for the political rights 
of the native inhabitants of Guam. This responsibility was later amplified in the 
ratification of the United Nations Charter.^ Specifically, Ankle 73 of the Chaner 
states: 


Members of the United Nations which have or assume responsibilities for 
the administration of territories whose peoples have not yet attained a full 
measure of self-government recognize the principle that the interests of 
the inhabitants of these territories are paramount, and accept as a sacred 
trust the obligation to promote to the utmost ... the well-being of the 
inhabitants of these territories, and, to this end . . . to develop self- 
government. to take due account of the political aspirations of the 
peoples, and to assist them in the progressive development of their firee 
political institutions, according to the particular circumstances of each 
territory .... 


^ The political branches of the U.S. Government exercised their plenary authority 
under the treaty making power by entering into the United Nations Chaner in 1945. It 
is important to keep in mind that the Chaner is a treaty obligation, and thus has the 
force of Federal law under the Constitutiotu In this context, the political branches 
decided to make international standards applicable to the territories, including Guam. 
That exercise of authority now constitutes pan of the framework, under the Insular 
Cases, within which the U.S. administers Guam, and is perfectly consistent with the 
Territorial Clause. Thus, the U.N. Chaner and the Insular Cases can be seen, not at 
odds with one another, but as fully consistent within overall constitutioiuil and 
statutory framewoiic. 
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U.N. Charter, Aitide 73 (emphasis added). 

Guam is included on the United Nation’s list of non-self-govering territories. By 
accepting Guam's inclusion on the United Nations list of non-self-goveming territories, 
and by reporting annually to the United Nations under Ankle 73(e) of the U.N. 

Chaner, the United States accepts that it considers Guam to be a non-self-goveming 
territory, thus recognizing its obligations under the Chaner.®' 

To whom does self-determination apply? The first serious effon to enunciate the 
applicable principles was undertaken by the fifteenth General Assembly in the annex to 
Resolution 1S41 of December 15, 1960. It attempts to sit fonh the test for determining 
whether a territory is non-self governing within the meaning of Article 73(e) of the 
Chaner. Under Principle IV of the resolution, non-self governing status exists prima 
fade "in respect of a territory vriiich is geographically separate and is distinct ethnically 
and/or culturally from the country administering it." Once that test has been met. 
Principle V states, "other elements may then be brought into consideration," including 
those "of an administrative, political, juridical, economic or historical nature. If they 
affect the relationship between the metropolitan State and the territory concerned in a 
maimer which arbitrarily places the latter in a position or status of subordination, they 
support the presumption" that the territory is non-self-goveming.l®' It further 
declared that all Members should take immediate steps "to transfer all powers to the 
peoples of those territories, without any conditions or reservations, in accordance with 
their freely expressed will and desire . . . ."^ 

The 1970 Declaration on Friendly Relations elaborated the Charter "principle of 
equal rights and self-determination of people" by reiterating the duty to erid colonialism 
and to permit each colonial territory to assume a "political status freely dfteimined by" 
the inhabitants. More broadly, the declaration attributes to "all peoples" — not merely 
the inhabitants of colonies — "the right freely to determine, withouLexiemal 
interference, their political status.’®®^ 


^ Article 73(e) states, in pertinent part, that Nations administering non-self- 
goveming territories must "transmit regularly to the Secretary-General for information 
purposes . . . statistical and other information . . . relating to the . . . conditions in the 
territories for which they are responsible." 

f®' GA Res. 1541, 15 UN FAOR Supp. (No. 16), supra note 31, at 29. 

^ li at para. 5. 

f*' Annex to GA Res. 2625, supra note 31, principle 4. 
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The broad concept of a universal right to self-determination is further enunciated 
in Article I of the International Covenant on Civil and Political Righu.J^ This treaty, 
ratified or acceded to by 113 states as of November 1991, and approved by the United 
States Senate on April 2, 1992, states categorically; "All people have the right of self- 
determination. By virtue of that right they freely determine their political status and 
freely pursue their economic, social and cultural development." 

To implement further the decolonization process, in 1980, the General Assembly 
adopted a resolution entitled "Plan of Action for the Full Implementation of the 
Declaration on the Granting of Independence to Colonial Countries and Peoples." 
U.N.G.A. Res. 35/118 (1980). This resolution was overwhelmingly approv^ by a vote 
of 120-6, with 20 abstentions. As a pan of this plan, colonial powers were directed to 

adopt the necessary measures to discotirage or prevent the systematic 
influx of outside immigrants and settleis into Territories under colonial 
domination, which disrupts the demographic composition of those 
Territories and may constitute a major obstacle to the genuine exercise of 
the right to self-determination ... by the people of those Territories. 

Id.. Aimex, para. 8. 

The United States never implemented measures designed to prevent the dilution 
of the native Guamanian population through immigration. In fact the opposite 
happened, and United States immigration policies applicable to the mainland were 
extended to Guam, permitting the massive influx of new Guam residents. This 
immigration policy is inconsistent with the United States’ obligations to a non-self- 
goveming unincorporated territory, and provides all the basis Congress needs under 
every relevant decision to establish a rational basis for the authorization of self- 
determination for the native people of Guam.-*^ 


International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 UNITS 
171, reprinted in 6 ILM 368 (1967) (entered into force Mar. 23, 1976) [hereinafter 
ICCPR). The same principle is stated in Article 1 of the International Covenant on 
Economic, Social and Cultural Rights, Dec. 16, 1966, 993 UNITS 3, reprinted in 6 ILM 
360 (1967) (entered into force Jan. 3, 1976). 

^ Califano v. Torres. 435 U.S. 1 (1978), and Harris v. Rosario. 446 U.S. 651 
(1980), support the proposition that Congress need only demonstrate a rational basis 
for its actions affecting an unincorporated territory: "Congress . . . may treat (an 
unincorporated territory] differently fiom States so long as there is a ranonal basis for 
its actions." Rosario at 651, 652. 
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rv. THE CONSTmmONALTIY OF THE DRAFT COMMONWEALTH ACT 

A. HISTORY OF PAST POUTICAL/LEGAL ANALYSES 

For the last SOO years, decisions such as those which permitted massive 
immigration into Guam, diluting the native Guamanian population, have been made for 
the people of Guam by colonial administrators whose decisions were directed from 
distant capitals. More often than not these were political decisions made for the good 
of the colonial power, with only nominal reference to the political rights of the native 
people. Significantly, no Chamorro, while resident on Guam, has ever cast a vote for 
any of these decision-makers, for the persons who appoint them, or for those who 
approve their appointments. 

The draft Commonwealth Act seeks to remedy the haimful effects of massive 
immigration through a variety of Congressional mandates directing that the native 
people of Guam be provided with a series of self-determination choices, as though their 
population had never been diluted. 

The Task Force responded, not by assessing what powers the courts have said 
Congress has, nor by analyzing the United States’ international treaty obligations 
toward Guam, but by characterizing Guam’s proposal as a racially discriminatoiy voting 
scheme which violates the Fourteenth and Fifteenth Amendments to the Constitution. 
According to the Task Force, the limitation on voter eligibility to those bom prior to 
August 1, 1950, and their descendants is merely a code word for a racial class because, 
although those eligible to vote could include some "bom on Guam before August 1, 
1950, who are not of Chamorro descent . . . their numbers, if any, would be so fevv as 
to be de minimis ."ll>' 

The Task Force’s analysis is overly simplistic. The focus should not be on the 
racial classification, which in any event clearly is not invidious race-based 
discriminatioti. Rather, the focus should be on the positive, restorative function of the 
classification, and democratic reform in U.S. Insular policy pursuant to the Territorial 
Clause. In addition, the Task Force has ignored the actu^ origin of this classification 
(Congress itself), and its purpose — to give meaning to the obligations Congress 
accepted in the Treaty of Paris and the United Nations Charter. 


^ Significantly, the Task Force is unable to offer any evidence that the voter 
qualification provision would in fact result in an exclusively Chamorro vote. It is 
described as "Chamorro Self-Determination" for ease of reference. In fact, the Task 
Force does not deny that non-Chamorros might qualify under the provision. Quite 
clearly non-Chamorros would qualify, thereby undermining the argument that this is 
solely a race-based classification. 
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Most importantly, the Task Force’s constitutional analysis demonstrates a 
fondamental misunderstanding of the draft Act, Congress' power over the 
unincorporated territories derived from the Territorial Clause, and the Supreme Court’s 
deference to the Congress when it exercises its Territorial Clause authority. The Task 
Force’s analytical problem originates with its treatment of Section 102(a) as if it were 
an action b^g taken by a State to deprive one of its citizens a tight or a vote based 
solely on racial considerations. If adopted, however, the section would be a directive by 
the Congress pursuant to the Territorial Clatrse made in the context of Guam’s political 
status process. It would not be racially based. It would be based on the United States’ 
commitment in the Treaty of Paris and the United Nations Chaner to the native 
inhabitants of an unincorporated territory. It is also based on Congress’ own action in 
19S0, defining who would be qualified for citizenship. No court has ever ruled that an 
act of Congress is barred either by the Fourteenth or Fifteenth Amendments when the 
Congress is acting pursuant to its Territorial Clause authority to determine the political 
rights of the native inhabitants of a territory.!^ 

In substantial part, the Task Force’s objection to Chamorro self-determination is 
based on its view that a Chamorro-only vote constitutes a per se violation of the 
Fifteenth Amendment.!^ According to the Task Force, “the Fifteenth Amendment 
specifically and absolutely prohibits limitations on the right to vote based on race or 
color." Second Report at 13. First, as explained below, this is the wrong threshold 


In fact, the Supreme Court has been totally consistent in this regard. In both 
Rosario and Torres (note 10, supra) the Court upheld Congressional action despite clear 
equal protection issues, based on the broad authority given Congress trader the 
Territorial Clause. 

^ The Supreme Coun has not rejected all voting criteria involving racial 
considerations: 

In addition, many of our voting rights cases operate on the 
assumption that minorities have panicular viewpoints and 
interests worthy of protection. We have held, for example, 
that in safeguarding the ’"effective exercise of the electoral 
franchise”’ by racial minorities, "(tjhe permissible use of 
racial criteria is not confined to eliminating the effects of 
past discriminatory districting or apportionment." Rather, a 
State . . . may "deliberately creatle] or pteserv[e] black 
majorities in particular districts in order to ensure that its 
reapportiorunent plan complies with §5"; "neither the 
Fourteenth nor the Fifteenth Amendment mandates any per 
se rule against using racial factors in districting and 
apportionment." 

Metro Broadcasting v. FCC. 497 U.S. S47, 583-84 (1990)(citadons omined). 
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issue. When the constitutionality of an Act of Congress is in question, whether in 
connection with the territories or anything else, the threhold question is always, does 
Congress have the power to take the action and, if so, is there a co_mpelling state 
interest involved or does a rational basis exist for the decision? 

The Task Force’s restrictive analysis, which raises only the possibility that the 
provisions suffer from constitutional infinnities, is, in our view, erroneous. The Guam 
Commission on Self-Determination TCSD”) proposed that Congress explicitly authorize 
the Commonwealth to adopt these programs because the Supreme Court in Richmond v. 
Croson Co.. 488 U.S. 469 (1989), has concluded that a political entity such as the city 
of Richmond could not employ racially-based, remedial programs, unless that entity had 
itself participated in the racial discrimination to be remedied. In the CSD’s view, 
however, the Supreme Court has fhade it clear beyond debate that Congress itself could 
authorize a State or territory to undenake remedial action programs. 

Accordittg to the Task Force, the Supreme Court has only authorized Congress 
itself "to enact tailored programs that use racially or ethnically discriminatory tests for 
remedial purposes" and only to direct "Federal agencies to adopt such programs." 

Second Report at 15. As a result, the Task Force concludes that these rulings do "not 
necessarily mean that the Congress may authorize any other entity to adopt such 
programs or that such programs would not be subject to the strict scrutiny review 
generally applicable to programs that use racial tests." jd. 

B. THE APPROPRIATE CONSTITUTIONAL ANALYSIS 

The constitutional analyses offered by the Task Force throughout its Pint and 
Second Reports generally suffer from a common analytical problem. In order^ to justify 
its reluctance to accept Guam's proposal for self-determination for the native people of 
Guam, the Task Force employs an analysis which must result in a finding of 
unconstitutionality. Whenever the Task’ Force finds that a proposal possibly 
discriminates between Chamorros and non-Chamorros, it looks solely to the Fourteenth 
or Fifteenth Amendments and concludes that if Guam were to take this action an equal 
protection or voting rights problem would arise. 

In essence, what the Task Force does is apply an analysis that is used in 
cormection with determining whether state-oririnated actions are constitutional. The 
Supreme Coun has greatly restricted the ability of states to remedy past acts of 
discrimination. But the Court has been extremely reluctant to restrict Congress' 
authority, and it is for this reason that the CSD seeks language under which Congress 
authorizes the Commonwealth Government to take the remedial action. 

The analytical approach the Supreme Court applies when assessing whether 
remedial measures adopted by the Congress are constitutionally acceptable is 
significantly different from that used by the Task Force. The Coun does not employ a 
simplistic analysis of vriiether the Founeenth or Fifteenth Amendments on their fece 
prohibit the questioned action, but first asks, "ate the objectives of the legislation within 
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the power of Congress?" and second, whether "the limited use of racial and ethnic 
criteria [is] a permissible means for Congress to carry put its objectives within the 
constraints of the Due Process Clause.” Croson. 488 U.S. at 487; see also Wabol . v, 
Villacrusis. 9S8 F.2d 1450 (9th Cir. 1992), cert, denied. 1992 U.S. LEXIS 7798 
(1992).^ 

On March 16, 1992, ten months prior to the release of the Second Report, the 
Ninth Circuit employed exactly this analysis in Wabol v. Villacrusis. supra, 958 F.2d 
1450. The Supreme Court denied a writ of certiorari on December 7. 1992. In Wabol. 
the Court was examining land ownership restrictions mandated by Congress in another 
unincorporated territory pursuant to the Covenant to Establish the Commonwealth of 
the Northern Mariana Islands (CNMI) in Political Union With the United States. 
Congress’ directive, limiting the right to own property to native people, was 
implemented in the CNMFs Cons&tution. Section 805 of the CNMI Covenant directed 
the CNMI to impose restrictions limiting land ownership to "persons of Northern 
Marianas descent." Article XII, Section 4 of the CNMI Constitution defined "a person of 
Northern Marianas descent” as one 


who is a citizen or national of the United States and who is of at least 
one.quarter Northern Marianas Chamorro or Northern Mariana Carolinian 
blood or combined thereof ... For purposes of determining Northern 
Marianas descent, a person shall be considered to^be a full-blooded 
Northern Marianas Oiamorro or Northern Marianas Carolinian if that 
person was bom or domiciled in the Northern Mariana Islands by 1950 . 


To determine whether this obviously racially-based classification violated the 
Constimtion, the Ninth Circuit adopted the same analysis employed by the Supreme 
Court in Piillilnve Croson and Metro Broadcasting. The threshold inquiry was whether 
Congress had die power to exclude particular provisions of the Constitution from 
application in the territories. To answer this question, the Ninth Circuit looked to 
Congress’ Territorial Clause authority, and followed the Supreme Court’s mandate that 
"the entire (kmstitution applies to a United States territory ex proorio vigore - of its 
own force - only if that territory is incorporated. Elsewhere, absent congressional 


■ly The court applies exacdy this same kind of analysis when dealing with Congress’ 
power over the territories. In cases involving the territories, the courts look first^at the 
Territorial Oause to determine whether Congress has the power it seeks to exerase, 
and then conducts an tn«iilar ra«e< analysis to determine whether the territory is 
incorporated or unincoiporated, since, if a temtoty is unincorporated the Constitution 
does not automatical^ a^y. See Wabol. 958 F.2d at 1460 r[W]e must be cautious in 
restricting Congress* power" in the territories.). 
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extension, only fundamental’ constitutional rights apply in the lenitoiy.’’ 958 F.2d at 
1459.1®' 

According to the Ninth Circuit, the question further reduces Co this: Is the right 
of equal access to long-term interests in Commonwealth real estate, resident in the 
equal protection clause, a fundamental one which is beyond Congress’ power to exclude 
from operation in the territory under Article [V, section 3? 

id at 1460. 

The Ninth Circuit then reiterated its view that rights incorporated within the 
Fourteenth Amendment and applicable to the States were not necessarily incorporated 
into the Territorial Qause for application in the territories: 

What is fundamental for purposes of Fourteenth Amendment incorporation 
is that which "is necessary to an Anglo-American regime of ordered 
liberty." In contrast, "fundamental" within the territory clause are "fhose . 

. . lintitations in favor of personal rights’ which are ‘the basis of all free 
goverrunent.’" 


In Atalie. we distinguished Fourteenth Amendment and tecricorial 
incorporation by reference to their distinct purposes. Whereas the former 
"serves to fix our basic federal structure!,] the laner is designed to limit 
the power of Congress to administer lenitories under Anicle IV of the 
Constitution.’’ The incorporation analysis thus must be undertaken with 
an eye toward preserving Congress’ ability to accommodate the unique 
sod^ and cultural conditions and values of the particular territory. 

Moreover, we must be cautious in restricting Congress’ power in this area. 

Id. (Qtations omitted, emphasis added]. 

The^ Ninth Circuit then reaffirmed its previous adoption of the standard used by 
Justice Harlan in his concurring opinion in Reid v. Covert. 354 O.S. 1, 75 (1955), 
"whether in (the territory] circumstances are such that [application of the constitutional 
provision] would be impractical and anomalous." 

After finding that land is a scarce and precious resource and essential to the 
culture through its role in "creating family identity and contributing to the economic 
well-being of frunily members," 958 F.2d at 1461, the Ninth Circuit concluded that 


^ At times the Task Force seems to be arguing that once a provision of the 
Constitution is applied to Guam it cannot be withdrawn by Congress. There is no legal 
foundation for any such assertion. 
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application of equal protection principles would indeed be impractical and anomalous. 
The factual predicate for this conclusion was that the provision was essential to the 
political status agreement between the United States and the CNMl, and its application 
would undeimine the cultural and social identity of the people which the U.S. had 
agreed to protect under the U.N. Charter. The Ninth Circuit concluded, therefore, that 
”[t]he Bill of Rights was not intended to interfere with the performance of our 
international obligations. Nor was it intended to operate as a genocide pact for diverse 
native cultures. Its bold purpose was to protect minority rights, not to enforce 
homogeneity. Where land is so scarce, so precious, and so vulnerable to economic 
predation, it is understandable that the islanders’ vision does not precisely coincide with 
mairJand attitudes toward property and our commitment to the ideal of equal 
opportunity in its acquisition. We cannot say that this particular aspect of equality is 
fundamental in the international sense. It therefore does not apply ex Droorio vigore." 

Id. at 1462 (citation omitted). 

The Task Force apparently did not assess whether Congress has the power 
Section 102(a) of the draft Commonwealth Act seeks to extend to it, or whether 
application of either the Fourteenth or Fifteenth Amendments would be "impractical or 
anomalous." What could be more anomalous than to use either of these two 
Amendments to take away for all time the native people’s rights to self-determination, 
simply because United States’ policy has permitted uiifenered immigration into Guam, 
thereby diluting its native population? 

Rather, the Task Force simply assumes that Congress does not have this power, or 
perhaps chooses to ignore Congress’ powers under the Territorial Clause. If the Task 
Force had simply read the two decisions upon which it relies,^ and also read the 
Croson decision, it would have concluded, as has the CSD, that the Supreme Court, 
indeed, has explicitly authorized Congress to mandate states and municipalities to take 
racially or ethnically-based remedial actions. 

In Croson. the Supreme Coun, relying on its decision in Fullilove. stated 
unequivocally that "Congress could mandate state and local government compliance 
with the set-aside program under its §5 power to enforce the Fourteenth Amendment." 
488 U.S. at 487.^ 

Indeed, in Fullilove. the Court examined the breadth of Congress’ powers and 
found explicitly that 


^ Fullilove v. Klutznick . 448 U.S. 448 (1980), and Metro Broadcasting. 497 U.S. 
547. 

^ The Court even cited with favor to a law journal article which concluded that 
"Congress may authorize, pursuant to section 5, state action that would be foreclosed to 
the states acting alone." Croson. 488 U.S. at 491. 
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[i]t is fundamental that in no organ of government, state or federal, does 
there repose a more comprehensive remedial power than in the Congress, 
expressly charged by the Constitution with competence and authority to 
enforce equal protection guarantees. 

Fiillilnve. 448 U.S. at 483. 

The Coun expanded on this theme in Croson : 

Congress, unlike any State or political subdivision, has a specific 
constitutional mandate to enforce the dictates of the Fourteenth 
Amendment. The power to "enforce” may at times also include the power 
to define situations which Congress determines threaten principles of 
equality and to adopt prophylactic rules to deal with those situations. 

Croson. 488 U.S. at 490.^ 

Finally, the Cotm’s decision in Metro Broadcasting gives utterly no support for 
the Task Force’s reasoning that somehow the Court limited its decision to Congress 
authorizing only federal agencies. The Court’s language is bold and direct, in assessing 
whether a remedial program employed by the FCC was constitutional, the Court stated 
flatly that ”[i]t is of overriding significance in these cases that the FCCs minority 
ownership programs have been specifically approved — indeed, mandated -- by 
Congress." Metro Broadcasting. 497 U.S. at 563. The Court went on to analyze its 
Fiilliinvp and Croson decisions and nowhere indicated that its rule would have any less 
validity when it is Congress directing the states rather than the agencies.^ 

V. CONGRESS HAS UNIQUELY BROAD POWERS TO DETERMINE THE POLITICAL 
RIGHTS OF THE PEOPLE RESIDING IN THE TERRITORIES 

The Supreme Court has repeatedly held that determinations on the political 
rights of territorial inhabitants are within the absolute discretion of the Congress, 
including the right to vote. According to the Court, "it is clear that the Constitution 
was held not to extend ex Droprio vigore to the inhabitants of [unincorporated 
territories]." Examining Board v. Flores. 426 U.S. 572, 600 n.30 (1976). Rather, only 
"fundamental" constitutional rights are guaranteed. The decision on which rights are 


^ Interestingly, the Court followed this statement with a reference to South 
Carolina v. Katzenback. 383 U.S. 301, 326 (1966), a case in which the Court had 
applied a similar interpretation of congressional power under the Fifteenth Amendment. 

^ Even if this were not the case, the Ninth Circuit has essentially labeled Guam "an 
administrative agetKy," Ngirainzas. 858 F.2d at 1370, and thus Congress’ power to 
authorize Guam to conduct a ChamorroKinly vote cannot be seriously questioned. 
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fundamestal has been made on a case by case basis, and the Supreme Court has been 
hesitant to list dtose rights which must be considered fundamental.^ 

MoTeower, the Court appears to have established a separate standard for those 
fiinctoental ri|^ts which limit Congress’ powers and those rights which apply to the 
people of a territory for all other purposes. Justice White in Downes v. Sidwell made 
this distinction on fundamental rights when he referred in his opinion to a dissenting 
opinion in the Dred Scott case: 

To this (what is fundamental] I answer that, in common with all the other 
legislative powers of Congress, it finds limiis in the express prohibitions on 
Congress not to do certain things; that, in the exercise of the legislative power. 
Congress cannot pass an tx oMt facto law tMr bill of attainder; and so in respect 
CO each of the ocher prohibitions in the Cbnsticucion. 

Downes. 182 U.S. at 292. 

The fundamental rights he was referring to were chose diieci limits on Congress 
explicitly set forth in the Consticution. When the Supreme Court's decisions on how 
and when the Constitution applies in the territories are reviewed carefully, the Supreme 
Court has applied no net se standard and, instead, has adopted what is essentially a 
situational tesc 

[T]he Insular Cases do stand for an important proposition, one which 
seems to me a wise and necessary gloss on our Constitution. The 
pioposicion is . . . not that the ConstitutioD "does not apfrfy" overseas, but 
that there are provisions in the Constitution which do not necessarily 

apply in all droimstances in every foreign place mhere is no rigid 

and abstract rule that Congress, as a condition precedmt to exercising 

power over Americans overseas, must exadse it subject to all the 

guarantees of the Constitudon. no matter ttdiat the conditions and 

considerations are that would make adherence to a specific guarantee 
altogether impracticable and anomalous. 

Reid. 354 U..S. at 74 (Harlan, J., concuiTing)(eiiq>hasis added). 

Returning again to Justice White in Downes v. Bidwell. 


^ While it often surprises many, voting is mt a fundamousd ri^l in mar political 
system. It did not exist for much of the population prior to the Fifteenth, Nineteenth, 
Twenty-Fourth and Tweiuy-Sixdi Amendm^ts. As recendy as 1982, die St^re^ 
Court reafiSimed that votiiig oerse is not a fundamental ri^t in our syston. Rivera- 
Rodriguez v Pnnulay rVnw ^ric Party. 457 UJi. 1, 9 (1982). 
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[iln Che case of the teiritories . . . when a pcovbion of the Constitution is 
invoked, the questhon which arises is. not whether the Constinicion is operative, 
but whether Ae provision relied on is applicable .... And the determination of 
what particular provision of the Constitution is applicable, generally speaking, in 
all eases, involves an inouirv into the situation of the territory and its relations to 
the United States. 

Downes. 182 U.S. at 293 (emphasis added). 

Most importantly, the Supreme Court has repeatedly deferred to Congress' special 

powers in regard to the political and voting rights of the people in the territories. 

Justice White concluded riiat 

[t]he Consriturion has undoubtedly confenred on Congress the right to 
create such municipal organizations as it may deem b^i for all the 
territories of the dnited States . . . to give to the inhabiiants as respects 
the local govem m-nts s uch degree of representaiion as may be conducive 
to the public wrfl-heing. to deprive such territory of representative 
government if it is considered just to do so. and to change such local 
governments at its discretion. 


There can also be no controversy as to the right of Congress to locally 
govern the island . . . and in so doing to accord only such degree of 
representative goBgmment as may be determined by that body. 

Downes. 182 U.S. at 2S9-91, 298-99 (emphasis added). 

The Supreme Coon explained further its views on Congress’ power to limit the 
political rights of the petite of a territory in Dorr v. United States. 195 U.S. 138: 

Congress has unquesrionably hill power to govern [the teiritories], and 
the people, except as Congi^ shidl provide for, are not of right enticled 
to partidpate in political authority, until the Terriioty becomes a State. 
Meantime they are in a condition of tempoiaiy pupilage and dependence; 
and while Congress will be expected to recognize the prindple of self- 
government to stach extent as may seem wise, its discretion alone can 
constitute the by which the partidDarion of the people can be 

determined. 

Dorr. 19S U.S. at 148 (emphasis added).^ 


^ The Supreme Coain's view that Congress can forge unique rebiionships with its 

(continued...) 
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The Sopreme Court's most compcffiog discussion of the power of Congress vis-a- 
vis the polinfcal rights of the inhabit^its of a HBritoiy is found in Murehv v. Ramsey. 
114 U.^ 15 (188S). In that decision, tbs Ccort reviewed an Act of Congress which 
withdrew tfe right to vote in the teniraiT' of Utah from those who practiced polygamy. 
A chaOenge was made to the consricudaDat power of Congress to abridge the righr of a 
class of voiess. According to the Court. 


: tguestion is, we think, no huger open to discussion. It has passed 
bqrcmd the stage of controversy into final judgment .... [t]n ordaining 
government for the Territories, and the people who inhabit them, all the 
distcnstion which belongs to legUattive power is vested in Congress; and 
rh^ eattends, beyond all con tioveis y. to determining by law, from time to 
rime., the form of the local govexnrnesic in a particular Territory, and the 
quaifificadon of those whd'shali ad iuiurst er it. It rests with Congress to 
sav whether, in a given case, any of the oeopie. resident in the Territory. 


and TT may, therefore, take fro m them any right of suffrage it may 
orevaouslv have conferred nr ar xrrr time modify or abridge it, as it may 
deem etcpedient. . . . fThel po Kriral ris rhes fof the peoolel are franchises 
wfriirh t hey hold as privileges in the legislative discretion of the Congress 
of rhv United Stales. 


Murphy. 124 U.S. at 44-45 (emphasis added).^ 


^(...conemued) 

territories aas not changed since the tnsular Cases. In Examining Board v. Flores de 
Otero. 426 U.S. 572, 596 (1978), die S utH C m e Court, commenting on the naturs of 
Puerto Ricco’s political status after its Co mm o p wealth relationship was established, 
refemed tc the relationship between Pooreo Rico and the United States as one that has 
"no paralM in our histoiy." Similatly in Rodriguez v. Popular Democratic Party. 457 
U.S. 1, S C1982), the Supreme Court dedaied that Pueno Rico, "like a state, is an 
autonosssouai political entity, *soveieign over matten not ruled by the ConstitutBcn.'" 

^ This case was decided 17 ycais after die Fourteenth and Fifteenth Amendments 
were adinnxd. Dutii^ discu^ons widi die Justice Department representatives is the 
Task Fores, the Ramsey decision was criticized as somehow no longer being valid. It 
retnains gocxl law, however, and has been ciied by the Supreme Court, without 
cridesm, as recently as 1977 in Unired States v. Wheeler 435 U.S. 313, 319 (1977) 

(Tt is tms that Territories are subject to the ultimate control of Congress"). Moreover, 
the UnitEEfi States District Court for the Districl of Columbia in its opinion in Midiel v. 
Anderson- 817 F.Supp. 126 (D.D.C 1993). die case dealing with the challenge to the 
letritorie^ delegates vote in the Comminrr of the Whole, cited to a portion of citis same 
(juMalianL btnn Ramsey as donoasoMne of the scope of the Congress’ power over the 
territories. 
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Moreover, in DovuneaL. liiK Coun specifically detiingiiDbe£:iie voting right from 
ocher Aicdamental rights: 

We suggest, widnoc hmsnding to decide, chat there nagr ae a distinction 
between certain tHBoat. :s^ts, enfotced in the ConstiiiitBini by 
prohibitions against inaegtference with them, and whK 0109 ' be tenned 
ailifiicial or tenwAal tigans wMch are peculiar to our amx. ^lem of 
jurispiudeice. Of the tnanner class are the rights to amis: aavn religious 
opinions and to a pohoc: expression of them ... the i%to no personal 
liberty and to inhvidijaL property; to freedom of speecbt amd of the press; 
to free accea 10 courts: iri justice, to due process of law amd to an equal 
protecritm of die taws; 30 immunities from unreasan^fae aeraiches and 
sezures, as wdS as ccamsl ^ unusual punishments; aaai 3C such other 
immunities as are im&nieinsable to a ftee government. Cf the latter class 
ate the lixfaB m citm-wau'p, tn sii ffraa , . . a nd m rfn- oTucular methods 
of procedure pomiert amt in the Constitution, wfaidi se mesuUar to Anglo- 
Saxon jurspnideiKie. 

Downes. 182 U.S. at 282-«3 CTphasis added). 

Sound legal and potmcnl reasons exist for the Court's gcsamg the Cot^iess this 
broad authority. If this hitax af flexibility were not to exist, Congpess would never be 
able to make poliiical siatits oranges in the teiricories. If fiz- basiance, a territory were 
to seek indep^ence, as r&i ise Philippines, and Congress cmuc not limit application of 
the Constiturion, American, ctritens living in that teniiory wouirc be able to block any 
change in government wfaicfx impacted their rights under die lliisted States 
Constitution.^ As the Cooir stated in Torres. 442 U.S. at 470. 


The Task Force’s viemr of the limitations on Congress pmwer to effect political 
status changes is also incsaBtstem with what some in die fjeimne itself believe. In 1990, 
the Smate Energy and Nanmal Resources Comminee r e p octieg mm S. 712, dealing with 
future pofidcal status fern Puerto Rico. Under this bill, if an masnd-wide plebisdie had 
resulted in a preference fisr independence Puerto Rico was dii rw r 'i e d to organize a 
constinitional convention. TTne consdtutian which would teapir from this convention 
was required in the bill in pneserve fimdamental rights sucbi am equal protection and due 
process. The biU also, h oa reuei, restricted the vote on the czaamtion delegates and 
actual constitution to a deimird class of petsons. They w g ec 71) persons bom and 
lesidiiig in Pueilo Rico; (Z) adl persons residing in Puerto dies and one of whose 
parents was bran in Poetm Sco; (3) aU persons who at ilie anne of the adoption of the 
Act had resided in Puertn Hiim for a period of twenty years or- mom; (4) all persons 
who established their le s ategiu'e in Puerto Rico prior to Ktamaing voting age and still 
reside in Puerto Rico; and CS) spouses of {l)-(4). 
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because the limitation on the application of the Constitution in 
unincorporated territories is based in part on the need to preserve 
Congress’ ability to govern such possessions, and may be overruled by 
Congress, a legislative deiemiination ... is entitled to great weight. 

VI. CONCLUSION 

Congress accepted an obligation in the Treaty of Paris, and later the United 
Nations Charter, to protect the political tights of the native iidtabitants of Guam. The 
Task Force in its First Report found that the Chamorro people, unlike all others on 
Guam, had been given t» opportunity to exercise self-determination. The Chamotio 
population has been greatly ^uc^ the immigration policies of the United States, 
inconsistent wbh the Unit^ Nadoas policy teladi^ to decolonization. Tim Chamorro 
people as a group ate deaify disa^i^imaged on Guam and have had their soda], 
political, educational and econon&’&oerats subordinated to those of others with 
greater political and iinaiKial in^sice. One-third of their land has been takeii from 
them for militaiy purposes. do not vote for those in Washington making decisions 
on their behalf, "nhey are United Sates citizens but do not have the same political 
rights as do other United Sates citizens. In fact, they are nor even eligible for the same 
level of benefits under a variety of federal programs as are citizen-residents of the 
States. The list goes on. 

The self-determination righa set ftwth in 5102 are justified and Congress has the 
power not only to adopt remedial measures, but also to authorize the Commonwealth 
of Guam to do so in in place as pan of a feadeai remedial program. The ptoviaon of 
these rights by the Congress is not barred by the Consdmtion. As the Ninth Circuit 
Court of Apptmls stated in 1992, "the equal protection clause . . . was [not] intended to 
operate as a genocide pact for diverse cultures." Wabol. 958 F.2d at 1462. 
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Superior Court, of Guam 
Judicial Center 
BO West O'Driet Drive 
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October 24,1997 


HONORABLE CHAIRMAN DON YOUNG 
RESCKJRCES COMMITTEE 

C^O HONORABLE CONGRESSMAN ROBERT UNDERWOOD 
424 CANNON HOB 
WASHINGTON, D.C. 20515-5301 

SUBJECT; WRITTEN TESTIMONY RE H.R.2370 - THE GUAM JUDICIAL EMPOWERMENT ACT 
OF 1997 

DEAR CHAIRMAN YOUNG AND MEMBERS OF THE RESOURCES COMMITTEE: 


Through many years of public service I have come to value and appreciate the importance of an 
independent JiMiiciafy to a free jmd d«nocratic society. My experience covere a broad range of acmities 
including: most recently, throe ytm as a trial judge in the Sup^r Cmirt of Guam and a designated Guam 
federal district court judge, airf prior to that, Guam’s Chief ITosecutor for a pmod of four years, and six 
years as an assistant prosecuting attorney with the Jackson County, Missouri Prosecutor’s Office or 
the Guam Prosecution Division of the Attorney GmkibI’s Office. I would like to emi^iasize the profound 
importance of H.R. 2370 in ensuring the indqtendence am! integrity of Chiam’s judiciary. The specific 
provisions contained in the bill are e^ential to protecting our courts ffinn erosive ^ts on the part of other 
branches of government, and to insure that Guam’s government remains accountable under law. 

Moreover, the est^lishmenl of the Si^jrane Court of Guam must be funded in the {>ganic Ad of 
Guam. While some individuals may suggest that the structuring of Guam’s Judiciary should be left to local 
legislation, this is not feasible now or in the foreseetdjle future. Thesspeistructure of Guam’s judiciary 
must be defined on a level that is NOT subject to being dilute or diminished through the a:ts of Guam’s 
legislature or the authority of Guam’s Governor, regardless of who the incumbent officials may be in those 
two branches. 

The Supreme Court of Guam does not exist in a vacuum. It is the head of Guam's JiKltciary. a co- 
equal branch of Guam’s government as mandated by 48 U.S.C. §l421a. While diis provision reflects the 
fundamental design of American federalism, the template was not extended to Guam without careful 
consideration. In fact, the legislative history of the 1950 Organic Act of Guam indicate that Seime 

version of the proposal, S.l 892, was amended in committee to provide for greato' separation of powers 
across Guam’s govemmoit. 1950 United States Code Concessional Service 2844. To suggest that Guam’s 
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Legislature and Governor should be permitted to define the structure and powers of the Judiciary would 
reflect an understanding of government that is uninformed to say the least. The principle of separating 
governmental powers through a system of checks and balances is so much accepted that it has become a 
conceptual cliche. But it has become so because it is based on common sense and hundreds of years of 
experience. 

In Federalist Paper No. 47, which has been attributed to James Madison, the author notes the 
following about the objectionable nature of a system of government that **exposes essential parts of the 
edifice to the danger of being crushed by the disproportionate weight of other parts”: ‘*No political truth is 
certainly of greater intrinsic value, or is stamped with the authority of more enlightened patrons of liberty, 
than that on which this objection is founded.” ALEXANDER HAMILTON, JAMES MADISON & JOHN Jay, The 
Federalist Papers, New American Library (1962), p. 301. 

The Chairperson of Guam’s Legislative Committee having jurisdiction over the Judiciary, Sen. 
Elizabeth Barrett- Anderson, has stated that in the absmce of an Organic or Constitutional provision 
empowering Guam’s Supreme Court that it could be written out of existence by an act of the Guam 
Legislature. No branch of government should be able to define the structure and authority of a co-equal 
branch, much less determine its ongoing existence. 

Guam does not have a Constitution at this time and diere are no indications that such is imminent. In 
the absence of an Organic Act provision specifically establishing the Supreme C^ourt of Guam as the head of 
Guam’s judiciary and guaranteeing its survival and vitality, that body remains institutionally vulnerable to 
ongoing threats to its existence, fiom the other branches of government and fiom widun the judiciary as 
well This is not a climate that supports the judicial independence and integrity that will sustain, in the long 
run, the advancement of Guam’s own society. 

In the brief history of the Stqsreme Court, there have been repeated efforts to emasculate it. Since 
the ^>pointment of its first Justices, a number of bills have been introduced diat reduced its authority and 
jurisdiction. Several have passed, including one that prevented the Supreme Court of Guam from 
determining whether the Guam Legisltfure has been acting in violation of 48 U.S.C. §1423b, the Organic 
Act provision which dictates how many legislators are necessary to enact local law. These efforts have not 
been limited to forces outside the judicial braiKh. During the past thirteen years of government service I 
have observed the destructive and demoralizing effects of the Organic Act’s omission of specific definition 
of Guam’s judiciary. 

In closing, I would note that H.R. 2370 is essential remedial legislation and should be enacted 
without amendment with all deliberate ^}eed. I am c«tain that if diis legislation is passed by Congress, our 
judiciary would finally be insulated fiom political influence. 



Judge, Stq>erioT Court of Guam 



